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In 1890, forty-three years ago, James C. Carter, the 
then leader of the American bar, delivered the annual ad- 
dress before the American Bar Association. Mr. Carter 
was, as you know, not merely a great lawyer and a power- 
ful advocate. He was a former student of Luther Stearns 
Cushing, who in turn was a disciple of Savigny, and was 
among the first to expound Savigny’s doctrines in Eng- 
lish. Thus in his formative period Mr. Carter had been 
put in touch with what was to be the dominant mode of 
thought in the science of law during the second half of the 
nineteenth century. He had taken advantage of this op- 
portunity and was widely and deeply read in the liter- 
ature of the historical and philosophical jurisprudence of 
the last century where the profession at large had gone 
little if at all beyond the natural-law thinking of the eight- 
eenth century and few legal scholars in this country had 
gone beyond the chief writings of the English analytical 
and English historical schools. Withal he had taken an 
active part in opposition to Field’s draft codes, and had 
been of counsel in most of the cases involving great con- 
stitutional questions during the last quarter of the nine- 


* Address before the Bar Association of the City of New York, March 29, 
1933. 
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teenth century. Thus he had tried out his views, or the 
views of the historical school in which he had been 
brought up, in their application to practical controversies 
of the first moment. He had long given serious thought 
to the then problems of the science of law and afterwards 
accepted an appointment to lecture upon jurisprudence. 
The lectures he had intended to deliver were published 
after his death in his well known book, “Law: Its Origin, 
Growth, and Function,” in which the leading ideas of the 
address of 1890 are fully developed. Finally by a provi- 
sion of his will he founded a professorship of jurispru- 
dence. This combination of leadership at the bar, leader- 
ship in practical controversies as to legislative reform of 
the law, scholarly interest in the science of law, and lead- 
ership in an important current of juristic thought of his 
time, is unusual. Certainly no one could speak with more 
assurance for the best of American science of law as it 
stood at the date of the address in 1890. I shall, there- 
fore, take that address as an exposition of the American 
juristic creed of forty years ago at its best and compare it 
from that standpoint with the juristic thought of today. 
As has been indicated already, Mr. Carter wrote his 
address during the hegemony of the historical school of 
jurists, when Savigny and Sir Henry Maine, only begin- 
ning to be challenged on the Continent, gave the prevail- 
ing tone to juristic thought in the English-speaking world, 
and the idealistic interpretation of legal history making 
historical jurisprudence in one aspect a species of meta- 
physical jurisprudence, had been reinforced for America 
by Spencerian positivism. Looking at the more imme- 
diate atmosphere of the address, he wrote it in the time of 
reaction from the legislative reform movement of the 
nineteenth century and its faith in conscious lawmaking. 
The great statutes which that movement produced have 
so entered into the very texture of American law that we 
are apt to forget or overlook the completeness with which 
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it made over great departments of the law both here and 
in England. The new start which it ushered in has ob- 
scured for us the extent to which that new start went. But 
the work of this legislative reform movement was com- 
plete in England by 1873 and the movement was substan- 
tially spent in the United States with the authoritative in- 
terpretation of the Fourteenth Amendment as forbidding 
arbitrary and unreasonable state legislation. Thus a check 
had been put upon state legislation requiring it to conform 
to received ideals of the bench and bar or to received ju- 
dicial conceptions of the reasonable. State legislation had 
been, and, indeed, under the federal constitution had to 
be, the active agency of creative conscious lawmaking in 
this country. After this check began to operate effec- 
tively, there was no more significant creative legislation 
on legal subjects until the Workmen’s Compensation Acts 
in the twentieth century. Mr. Carter’s period of greatest 
activity at the bar and in opposition to the project for codi- 
fying the law of New York comes in the interval between 
the slowing down and coming to an end of the legislative 
reform movement of the era of adaptation of our tradi- 
tional legal materials to the new world and the starting 
up of a new era of legislative lawmaking in the present 
generation. Writing in an era of stability in which the 
traditional legal materials, thoroughly overhauled by leg- 
islation and well organized and well shaped by seventy- 
five years of creative judicial decision and fifty years of 
creative juristic writing, seemed adequate to every pur- 
pose of the legal order, he was confirmed in the distrust 
of deliberate lawmaking in which the doctrines of Sav- 
igny had reared him. 

Also, like the historical jurists of his time, he had no 
place for ideals as an element in the authoritative mate- 
rials of judicial action. For the historical school had 
grown out of reaction from the over emphasis on the ideal 
in eighteenth-century natural law. Theories of natural 
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law, indeed, were behind the paper constitution making, 
the institutional waste, and the wanton breaches of histori- 
cal continuity in the era of the French Revolution. Ideals 
seemed to be the procuring causes of unworkable legisla- 
tive reforms of the law. They were things to the image 
of which men sought to make what could not be made. 
Accordingly the burden of his argument is directed to 
ideals of law reform and attempts to realize them by con- 
scious lawmaking. 

It is not enough, however, to set forth these two items 
in the creed of the historical school as if they sufficed to 
explain the background of Mr. Carter’s address of 1890 
in comparison with the background of one who might 
write a like address today. Let us make a more detailed 
comparison of the characteristics of jurisprudence as it 
was forty years ago and as it is today. 

One significant difference between the science of law of 
1890 and that of 1930 is in the standpoint from which we 
look at the authoritative materials for guidance of judicial 
and administrative action of which a legal system is made 
up. Forty years ago jurists were concerned with the na- 
ture of law, now they are studying the operation of laws. 
Then they were asking whether law was a body of pre- 
cepts bearing the guinea stamp of the state or of formu- 
lations of experience having historical continuity or of 
propositions of reason with the quality of being abstractly 
just. Now, conceiving that all three types of precept may 
be found in a developed body of law, they are asking how 
may we achieve justice by means of such precepts; how 
do legal precepts generally and how does any particular 
precept work with reference to the ends of the legal order. 

Again, the historical jurists of 1890 were much con- 
cerned over the relation of law and legislation. To the 
historical jurist legislation could only be declaratory of 
experience of judicial decision or experience of popular 
action. Law was something found, not something made. 
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Such legislation as the uniform laws on commercial sub- 
jects, the Negotiable Instruments Law, the Sales Act, the 
Partnership Act, drawn under the auspices of the Com- 
missioners on Uniform State Laws, such juristic activity 
as that of the American Law Institute in restating the law 
of contracts or the law of torts, conformed to the nature 
of law and was effective. All attempt, on the other hand, 
to frame new precepts, as distinguished from a better 
formulation of old ones, all attempts to work out new 
premises for legal reasoning, all attempt to give effect to 
newly pressing interests by reasoned working out of new 
legal devices or legal institutions, was not merely futile, 
it was downright injurious to the legal ordering of society. 
In contrast social-utilitarian and neo-Hegelian and neo- 
critical and sociological jurisprudence believe in the effi- 
cacy of effort. 

Third, with the rise of administrative tribunals in the 
latter part of the nineteenth century, jurists were much 
concerned about what they called the relation of law to 
administration but we should call the relation of adjudica- 
tion to administration. They thought of the separation of 
powers as a corollary of a fundamental idea of freedom; 
of the Anglo-American doctrine of the supremacy of law, 
as it stood in our nineteenth century polity, as the culmi- 
nation of a historical development in which the idea of 
freedom was unfolding. Hence a regime of judicial de- 
termination of controversies and one of administrative 
guidance of action and administrative adjustment of rela- 
tions seemed exclusive of each other. We, on the other 
hand, think of them as complementary and think of the 
apportionment of jurisdiction between them as a matter 
of the best means of attaining the ends of law in the time 
and place. 


Fourth, in the judicial and juristic reasoning of forty 
years ago the criterion of justice was found in a question 
of abstract promotion of abstract freedom. Today, in 
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contrast, we have come to take account of concrete situa- 
tions and to seek reasonableness in view of the actual con- 
ditions of time and place rather than an abstract reason- 
ableness under generalized conditions. This is well 
brought out if we compare the decisions upon state home- 
stead and exemption laws after the Civil War with the 
decisions on the Adamson Law and upon housing laws in 
the present century. In Gunn v. Barry, and in the Vir- 
ginia Homestead Cases,’ the same year, the argument of 
counsel brought out clearly and ably the concrete eco- 
nomic situation in the South, as a result of the Civil War, 
to which the statutes in the two cases were palpably di- 
rected. The complete ignoring of this background of fact 
as irrelevant should be compared with the weight given to 
the de facto housing situation during and after the World 
War in the District of Columbia Rent Cases* and the New 
York Housing Case,‘ and the judicial recognition of the 
de facto crisis in the railway wage situation in 1916 which 
controlled the decision on the Adamson Law.° The con- 
crete point of view seemed as much a matter of course in 
the present century as the abstract point of view in the last 
century and in the dissenting opinions in the District of 
Columbia Rent Cases. 

Fifth, forty years ago law was thought of as self-suffi- 
cient and the science of law as quite independent of any 
other of what we now call the social sciences. At most it 
was thought worth while to study jurisprudence in con- 
nection with politics. Now, on the other hand, we seek a 
certain unification of the social sciences. Jurisprudence 
is no longer held self-sufficient. Economics, sociology, 
ethics, psychology, as well as politics and philosophy, are 
to be drawn upon; law is to be studied as part of the 
whole process of social control. 

115 Wall. 610, 620, 21 L. ed. 212 (U. S. 1872). 

222 Grat. 266 (Va. 1872). 
8 Block v. Hirsh, 256 U. S. 135, 41 Sup. Ct. 458, 6 L. ed. 86 (1921). 


4 People v. La Fetra, 230 N. Y. 429, 130 N. E. 601 (1921 
5 Wilson v. New, 243 U. S. 332, 37 Sup. Ct. 298, 61 L. ed. 755 (1917). 
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Sixth, in 1890 the metaphysical historical jurists took 
legal rights to be declaratory of natural rights which were 
deduced from and necessary implications of the idea of 
freedom. If from the standpoint of jurisprudence they 
were formulated as legal rights by experience, yet that 
experience was an unfolding of the idea of freedom, and 
philosophy demonstrated what custom and the course of 
decision revealed. Hence rights were something abso- 
lute. They could not come into conflict. Questions of 
competing claims or interests resolved themselves to prob- 
lems of definition, not of valuation. In 1930, by contrast, 
we had come to think of the task of the legal order as one 
of reconciling or harmonizing conflicting and overlap- 
ping interests which were to be discovered, not by deduc- 
tion from some fundamental ideas, but by an actual in- 
ventory of the claims actually asserted by concrete human 
beings and so pressing upon the law for recognition. The 
task of a system of law had come to be thought of as one 
of cataloguing and classifying these interests, of selecting 
those to be recognized, of delimiting them when recog- 
nized, and of devising effective apparatus for securing 
them within the defined limits. All this, however, turns 
upon a valuing of the asserted, competing and overlap- 
ping claims, and so we are brought to a problem of values 
as the fundamental question of today. 

Seventh, the historical jurist of forty years ago agreed 
with the analytical jurist in excluding all ideal element 
from the law. When Mr. Carter speaks of the ideal in 
law he does not mean an ideal element as part of the au- 
thoritative materials of judicial and administrative action. 
What he means is an ideal of how justice should be ad- 
ministered, an ideal of how laws should be found or 
should be made, an ideal of the justice which we seek 
through the legal order, as something outside the body 
of authoritative legal materials. ‘Today, on the other 
hand there is renewed recognition of an ideal element as 
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part of the law in the sense that it is part, and for many 
purposes a controlling part, of the authoritative mate- 
rials in which courts are bound to find the grounds of de- 
cision and by which they are bound to be guided in their 
determinations. 

Finally, the jurisprudence of forty years ago assumed 
that there was an absolute answer to every juristic question 
and that this answer was to be reached by historical ascer- 
tainment of the path of legal evolution, by historical dis- 
covery of the orbit of legal development. Today, by con- 
trast, jurisprudence has become relativist. We have be- 
come aware that we can’t put all the phenomena of the 
legal order or of the judicial process in one compartment. 
Different tasks call for different instruments. Different 
conflicts or competings of interests must be treated in dif- 
ferent ways. Some adjustments of claims and relations 
call for rules and some for standards. Some are best 
adapted to judicial determination and some to adminis- 
trative handling. The answers are for the time and place, 
not for all time. 

With these general observations, we may come to the 
teachings of Mr. Carter’s address. At the outset we must 
note that he uses the term “law” in three senses. Fre- 
quently he means the legal order—the process of adjust- 
ing relations, regulating conduct, and securing interests 
by the orderly and systematic application of the force of 
politically organized society in accordance with an au- 
thoritative body of precepts. Frequently also he means 
law in the stricter sense; 1. e., the body of authoritative 
precepts by which the courts are, or are to be, guided in 
the maintenance of the legal order, by which the citizen 
is to be guided in determining the line of conduct to fol- 
low at the crisis of action, by which the lawyer is enabled 
to predict the course of judicial and administrative action 
and thus to advise clients with assurance as to the safe or 
effective course of conduct and especially of conduct of 
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enterprises. Not infrequently he means what Mr. Justice 
Cardozo has happily called the “judicial process”; 1. e., 
the process by which a judicial tribunal arrives at deci- 
sions by applying the authoritative legal technique to the 
authoritative legal materials. One need not say that these 
three are not the same thing although until recently it had 
been common to treat them under the one name of “law.” 

That which we seek to bring about through the legal 
order, Mr. Carter tells us is justice, and he assumes that 
justice is something given. The legal order seeks to bring 
about and maintain a regime of the maximum of abstract 
free individual self-assertion. He holds that as legal pre- 
cepts have grown up by the formulation of custom, that 
is of experience, those have survived and had a continuous 
development which have promoted a maximum of free- 
dom in the sense of free individual self-assertion. He 
holds that every precept, traditional or legislative, must 
be justified, since it restricts or abridges freedom, and its 
only justification can be that in so doing it promotes more 
freedom at some other point. 

When he speaks of law in the stricter sense, as is the 
case with all the jurists of his time, Mr. Carter thinks of 
law as a body of precepts. Like all the jurists of his time 
also, he is in reaction from the natural-law ideas of the 
eighteenth century. He is seeking the actual, as he calls 
it, Of, aS Many are putting it today, the real. In other 
words, he is seeking the significant element in and behind 
the mass of precepts which makes up a body of law. And 
he finds this reality or this significance in customs or habits 
of popular action discovered and formulated by judges. 
But it does not require very deep inquiry into the positive 
legal precepts of his time or into the judicial process of his 
time to show that this is by no means what legal precepts 
were then or had been in the common law for centuries. 
What he gives us is an ideal of the judicial process as 
grounded upon the reality of the customs and habits of a 
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people and an ideal of a body of legal precepts conform- 
ing to social standards of justice. 

It is worth while to compare this ideal of the law with 
those which had gone before and with those which have 
come after. In the medieval universities there was an 
ideal of an empire embracing all Christendom, the suc- 
cessor of the empire of Constantine and of Justinian, and 
of a body of legislation of Justinian binding upon that 
empire, to be interpreted and applied, but of unchallenge- 
able authority. Thus reality; 7. e., significance, was in 
the Corpus Turis Civilis as an ultimate legal authority. 
After the Reformation, with the breakdown of authority, 
men found reality; 7. e., significance, in reason. Law was 
a body of precepts deducible and deduced from certain 
fundamentals given by reason. Reality was in a code of 
ideal precepts, demonstrated by reason, which was valid 
for all times, in all places, among all men. The positive 
precepts of a time or place got their whole validity and 


authority from their conformity to this natural law. The 
actual was only real as it declared reason. The historical 
school, and hence Mr. Carter, in contrast finds reality in 
experience; in experience whereby the invisible bound- 
aries are discovered within which the will of each indi- 
vidual may find a full and secure opportunity consistent 
with the like free wills of all other individuals. 


Today or lately jurists are or have been finding reality 
in the will of a dominant social class, imposing itself upon 
the rest of a community and finding a mouthpiece in ju- 
dicial or juristic or legislative formulation of legal pre- 
cepts. Others find reality in the pressure of conflicting 
and overlapping human desires and demands, requiring 
compromises and adjustments, some made administra- 
tively, some judicially by development of traditional legal 
materials by an authoritative technique, some made 
through legislation, laying out lines for conduct as those 
who have to regulate traffic upon our highways mark the 
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middle of the road or parking spaces or zones of safety by 
lines upon the surface. Still others find reality; 7. e., sig- 
nificance, in social utility. ‘The sense of the socially use- 
ful or experience of the socially useful, molds traditional 
legal materials and dictates judicial decision and marks 
out the path of legislation so as in the long run to provide 
a mass of legal precepts making for an efficiently function- 
ing social order. Others again find reality in an idea of 
civilization and think of law as a body of precepts whereby 
civilization is maintained and furthered and transmitted. 
Still others find it in the operation of psychological laws 
or in theories of individual psychology, so that the sig- 
nificant thing is a mass of single legal precepts, each to be 
looked at by itself, or a mass of single decisions and ad- 
ministrative acts, grounded in the personality of the indi- 
vidual judge or official. 

Mr. Carter’s theory of the judicial process is much 
more simple than the theories of today. He thinks of it 
as a discovery and application of the social standard of 
justice. Very likely in a relatively simple, homogeneous 
society there may be a substantial unity of individual so- 
cial ideals, as there was largely in pioneer, rural, agricul- 
tural America. Probably in Mr. Carter’s formative youth 
in rural New England there was very largely a social 
standard of justice for that section. Quite possibly that 
social standard of justice obtained in other sections of the 
land settled from or influenced by New England. But 
certainly there was no well defined social standard of jus- 
tice given or discoverable in all its details as between the 
South and industrial New England. Even more there is 
no such settled and detailed social standard of justice in a 
heterogeneous, complex social order in the urban indus- 
trial society of today. As things are now, we find many 
divergent standards of justice in competition; we find 
many competing and overlapping ideals both individual 
ideals and group and class ideals. Undoubtedly there are 
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received ideals regarded as authoritative by the bench and 
by the profession, which as I see it, are as much a part of 
the law as the authoritative precepts. But it is only as an 
ideal or as a postulate that these may be styled a social 
standard of justice. One might wish they were received 
as authoritative by the whole community, as they are by 
the whole legal profession. Often one might wish that the 
received ideals of the profession might be reshaped to a 
closer accord with those of the public at large. If, how- 
ever, we look at the course of decision as it takes place, we 
must see that it is not a discovery of a given social standard 
of justice but a valuing of claims and choice of starting 
points with reference to ideals traditionally received and 
held authoritative by bench and bar which is decisive. 

In his discussion of this subject Mr. Carter uses the 
analogy of games and athletic contests. He says: “In all 
athletic games, baseball, cricket, or prize fighting, a ref- 
eree is appointed to see fair play. . . . there is a stand- 
ard of justice founded upon the habits and usages of the 
game, and there is consequently a law which it is the func- 
tion of the referee to declare. We have here in miniature 
the whole scheme of human justice.” He adds that there 
are no “commands proceeding from a sovereign or supe- 
rior” or deliberately created precepts, but only the cus- 
tomary habits and usages. 

But at the very time when Mr. Carter was writing, the 
facts of the laws of games were beginning to refute him. 
The “standard of justice founded on the rules and habits 
of the game,” unformulated and discussed and debated 
after every doubtful play, soon became inadequate to meet 
the exigencies of conflicting interests. Just as when men 
disagreed on the standard of justice according to the usage 
and habits of the community, the so-called sanction of hu- 
man displeasure could not keep the peace and the state 
stepped in, so in games partisanship interferes with the 
workings of this so-called standard of justice founded on 
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the rules and habits of the game and makes it ineffectual. 
Hence umpires and referees are required, and just as 
judges are given laws by which to administer justice, so 
in order to preclude arbitrary action by referees or um- 
pires, first the usage of the game is codified by some one 
whose codification comes to be taken as authoritative. 
Next interpretations by particular umpires or referees on 
particular occasions are recorded. Next amendments are 
introduced. Finally we get conventions and congresses, 
and rules committees, and state commissions, and national 
commissions, in short legislative bodies, which consciously 
lay down authoritative rules. Such is the case in baseball 
and football and boxing and golf and whist and every 
other game of much importance today. Mr. Carter wrote 
with reference to things as they were in Lancaster, Mass- 
achusetts, in his boyhood, before the evolution toward a 
positive law of baseball and football and the era of state 
regulated boxing had set in. No one writing in these days 
of legislation and printed rules governing all important 
sports could rely upon such an illustration. It goes much 
more to prove the analytical ideal of a consciously made 
body of precepts given shape by utility and a logically de- 
veloped body of precepts derived from a traditional course 
of judicial decision and shaped by juristic technique into 
a logically interdependent system. One has only to think 
how legislative rule making in football has altered what 
a generation ago were the traditional fundamentals of the 
game in order to see how little there is of custom remain- 
ing. 

When Mr. Carter comes to describe the actual in the 
legal order and judicial process of his time, he speaks 
much as do many today who seem to suppose that they 
have for the first time discovered that these processes do 
not in practice conform to what we seek to make them. 
He says: “We conceive of justice as a pure, disinterested, 
almost heavenly rule; but what is it often as it comes 
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from the lips of ignorance, weakness, self-interest, and 
prejudice? . . . Our own boasted trial by jury, which 
affirms that all grades of capacity above drivelling idiocy 
are alike fitted for the exalted office of sifting truth from 
error may excite the derision of future times. Centuries 
ago our ancestors recorded with every form of solemnity 
their resolve that justice should be neither denied, delayed, 
or sold. Their ideal then was high and pure; but how 
far removed we still are from its realization. Justice is 
now, in multitudes of instances, so long postponed that the 
delay amounts to denial, and there have not been wanting 
mortifying examples in which it is believed to have been 
sold.” 

We must then, says Mr. Carter, shade a true picture of 
the law—+. e., the legal order and the judicial process— 
as it is “with many gloomy tints.” But he adds, we are 
not for that reason “to disparage the ideal as unreal and 
unattainable.” ‘The ideal, he says, “has an existence as 
truly as the actual. There is a world of thought as well 
as a world of action; and as everything which we do is 
prompted and shaped by previous thought, our actions are 
determined by our thoughts and the ideal is thus the pred- 
ecessor and parent of the actual world. Every step which 
has ever been made in human progress by conscious effort 
must have had its origin in some previous idea, and the 
problem of reform in the law, as in everything else, is to 
form just ideas and contrive the methods by which they 
may be realized.” I suppose no one in the palmiest days 
of analytical and historical jurisprudence ever thought 
that the legal order and the judicial process conformed 
invariably and precisely to what they laid down as the 
normal or ideal course toward which we were to strive. 
The realist of today is in large part belaboring straw men 
of his own setting up. 

It is true Mr. Carter’s theory of the judicial process as 
a search for the customary course of popular action and 
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an application of the social standard of justice founded on 
customs and habits of mankind is put as a description of 
what actually takes place. But it is rather, as all juristic 
theories must be, an idealization of what takes place. It 
is an ideal statement of what, as he saw it, ought to take 
place. For example, we may test his conception of the 
judicial process by two contemporary cases in his own ju- 
risdiction, Matter of Jacobs,’ and People v. Marx,’ in 
which sanitation laws, which now would be upheld as a 
matter of course, were judicially pronounced arbitrary 
and unreasonable and hence unconstitutional. If the court 
had been searching for the customs and habits of mankind, 
it would have found a well marked course of such legis- 
lation arising in all centers of population. If it had been 
looking outside of the law to a general social standard of 
justice, it would have found that the legislation expressed 
a strong and growing social conviction which has come to 
prevail. But it did not look outside of the received au- 
thoritative materials of judicial decision. When it looked 
there it found authoritative traditional ideals, received by 
judges and lawyers of the time and it measured the reason- 
able by those ideals. Mr. Carter’s address is in large part 
a protest against legislation and judicial decision running 
counter to the received ideals of the community and so 
futile. As had been true of the historical school before 
him, he assumes that the received ideals of the profession 
are identical with those of the community. That they are 
not, and that hewing to the received traditional ideals of 
bench and bar may bring about the very conflict and con- 
sequent futility of lawmaking which Mr. Carter depre- 
cated, was brought out two decades later by the conditions 
which led to the agitation for recall of judges and recall 
of judicial decisions. 

If we compare Mr. Carter’s account of the judicial 
process with those which have come after him, we shall 





698 N. Y. 98 (1885). 
799 Y. 377, 2 N. E. 29 (1885). 
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find that more than one has by no means improved upon 
his conception. Some conceive of a shaping of the 
received precepts and developing them as grounds of deci- 
sion with reference to social utility. Some urge that it is 
done rather with reference to the self-interest of an eco- 
nomically or socially dominant class. Some argue that it 
is done with reference to received ideals of lawyer and 
judge, warped to some extent by subjective ideals of par- 
ticular judges. Some say it is done or should be done 
with reference to some received measure of values. Some 
of late say all such theories are illusory and that it is done 
simply on the basis of individual predispositions and de- 
sires and dislikes. At any rate, the economic interpreta- 
tion of the process and the interpretation in terms of indi- 
vidual personalities are not theories of what the process 
ought to be or can be consistently with the exigencies of 
the social and economic order. If they describe the actual 
in some measure, they describe the kind of actual we are 
seeking to obviate. 

One thing more, Hemmingsen in the sixteenth century 
complained that jurisprudence was not a science and set 
out to put it on an unchallengeable basis of mathematics. 
In the seventeenth century mathematics was the fashion- 
able learning. Galileo, Descartes, Newton, Leibniz had 
made or were making great and far reaching mathemati- 
cal discoveries, analogous to those of physics today. Nat- 
urally Spinoza put ethics in the form of geometry and 
Leibniz and Wolff put jurisprudence in a dress of higher 
mathematics. But Wolff’s pupil, Vattel, gave up mathe- 
matical formulation of jurisprudence in the middle of the 
eighteenth century. The nineteenth century was the cen- 
tury of history and naturally we find Mr. Carter formu- 
lating a science of law in terms of experience. Today, 
psychology has a mouth speaking great things and we find 
a group of writers who would put jurisprudence in a dress 
of psychology. Others, moved by the positivism which 
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has governed in the natural and physical sciences would 
base a science of law on observation and verification and 
hence find a pou sto in statistics. What is noteworthy is 
that each group which restates jurisprudence in terms of 
the fashionable learning of the moment speaks confidently 
of the real or the actual as something which it alone has 
perceived. 

Every generation sets up juristic gods in its own image. 
There is a moral for us in the assured dogmatism of Mr. 
Carter’s address that he takes his stand on the solid ground 
of the actual in the social standard of justice and the 
habits and customs of men and his fulminations against 
the Benthamist law reformers, who themselves held that 
they stood on the pure fact of sovereignty as behind law 
and a consequent pure fact of law. Realism in jurispru- 
dence has always been a boast rather than a description. 
Most of jurisprudence has been a putting universally for 
all the problems of the legal order solutions which have 


been devised and have worked well for particular prob- 
lems of the time and place for which they were thought 
out. 





RECENT ADDITIONS TO THE 
BANKRUPTCY ACT 


JOHN HANNA 
Professor of Law, Columbia University 


Bankruptcy legislation in the United States has been 
largely the consequence of financial depression. Changes 
in our present bankruptcy statutes, designed partly to ex- 
tend the jurisdiction of the bankruptcy courts, partly to 
simplify and improve bankruptcy procedure were pro- 
posed to Congress in 1932 by Senator Hastings and others. 


1 Four Bankruptcy Acts have been passed in accordance with the authority 
in Article I, Section 8 of the Constitution. The first bankruptcy act was 
adopted April 4, 1800 to be effective June 1, 1800 for five years. The law 
was repealed December 19, 1803. The second bankruptcy law was directly the 
result of the acute distress resulting from the panic of 1837. In 1839 a bank- 
ruptcy bill passed the Senate. When the Whigs came into power Mar. 4, 1841 
a Special Session of Congress was called to pass legislation for the relief of 
debtors. John Tyler, who succeeded to the Presidency on the death of Wil- 
liam Henry Harrison, recommended in a special message July 1, 1841 the 
passage of a bankruptcy law. The Act was passed August 19, 1841. This 
was the first Act granting a discharge to debtors who had filed a voluntary 
petition in bankruptcy. This Act was repealed March 13, 1843. In the 18 
months of its existence more than 28,000 debtors had been relieved of nearly 
$445,000,000 of obligations by the surrender of less than $45,000,000 in property. 

The minor panic of 1853 and the major panic of 1857 followed by the eco- 
nomic crisis of the Civil War brought renewed agitation for a third bank- 
ruptcy law. Thousands of enterprises in the North were ruined by the im- 
possibility of collecting Southern debts after 1860. The 37th Congress, which 
convened in 1861, received over 40,000 petitions for the enactment of a bank- 
ruptcy law. On several occasions thereafter a bill received a favorable vote 
in one of the Houses of Congress. The bill which was to become the Bank- 
ruptcy Act of 1867 was introduced in the House of Representatives on April 
10, 1866 by Mr. Roscoe Conkling and passed the House on May 22 by a vote 
of 68 to 59. The Senate reached a favorable vote on the bill with certain 
amendments February 12, 1867. It became a law on March 3, 1867. The 
Act was of genuine utility in facilitating readjustment after the panic of 1873, 
but it was widely felt that as a result of the Act many individuals were ruined 
who, if they had received more consideration, could have worked out their 
difficulties. Dissatisfaction with the Act became so general that in 1878 it 
was repealed by a vote of 38 to 6 in the Senate and by 205 to 40 in the House. 

Four years after the repeal of the bankruptcy law of 1867 a similar bill 
passed the Senate and lacked only four votes of being carried in the House. 
In every succeeding Congress efforts were made more or less nearly approach- 
ing success to enact a federal bankruptcy law. Finally, after the speculative 
boom between 1883 and 1889, over-stimulation was followed by reaction and 
the panic of 1893 ensued. Demand for federal relief measures became im- 
perative. The Senate on June 24, 1898 passed the bill which, after being 
passed by the House on June 28 and being signed by President McKinley 
July 1st, became the bankruptcy law which, with subsequent amendments, is 
now on the statute books. See, Nort, History oF THE BANKRUPTCY LAW 
(1919). <A brief summary of the four United States bankruptcy laws may 
be found in my CAsEs AND MATERIALS ON CreEpITORS’ Ricuts (1931) 527-537. 
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The bill of Senator Hastings was the outgrowth of a two 
years’ study by the Department of Justice, embodied the 
conclusions of Solicitor General Thacher and Mr. Lloyd 
Garrison and was recommended by Attorney General 
Mitchell and President Hoover.? The actual law which 
was passed March 3, 1933, contains few of the provisions 
of the original Hastings bill. All the administrative sec- 
tions, the important sections dealing with corporate re- 
organizations,’ the detailed provisions bringing general 
assignments within the purview of bankruptcy weré 
omitted. The new law follows the Hastings bill in de- 
fining a class of debtors who are to have the benefit of the 


2 The three New York City bar associations during 1929-1930 spent a year 
and upwards of $75,000 in investigating the actual operation of the adminis- 
trative machinery provided for by the Act of 1898. The findings of that in- 
vestigation are contained in the so-called Donovan Report of 361 pages, offi- 
cially entitled “In the Matter of an Inquiry into the Administration of Bank- 
rupt Estates, etc.,” submitted to the United States District Court for the 
Southern District of New York. A critical analysis of this report appears 
in an article entitled Bankruptcy Reform by Grenville Clark of the New York 
Bar (1930), 43 Harv. L. Rev. 1189. See also Garrison, Donovan Bankruptcy 
Report: A Summary of Its Findings and a Discussion of Certain Criticisms, 
(1930) 16 A. B. A. J. 493; see as well my article on The Receiver in Bank- 
ruptcy—A Study in Bankruptcy Reform (1930), 3 So. Cav, L. Rev. 241. The 
New York inquiry was followed in 1930 and 1931 by a nation-wide investiga- 
tion “into the whole question of bankruptcy law and practice,” authorized by 
President Hoover and conducted by Solicitor-General Thomas D. Thacher 
through the agency of the Department of Justice. Some of the findings of 
this investigation are set forth in an article by Judge Thacher, Proposed 
Change in Bankruptcy Act (1931), 3 N. Y. State Bar Assn. Butt. 532. The 
complete findings of the investigation and a discussion of the proposed amend- 
ments to the Bankruptcy Act are contained in The Report of the Attorney 
General on Bankruptcy Law and Practice, SENATE DocuMENT, No. 65, 72d 
Congress, Ist Session. 

3 There is a real need for a federal statute bringing corporate reorganiza- 
tions under bankruptcy administration. This was originally proposed as Sec- 
tion 75 of the law adopted on March 3, 1933 but differences of opinion regard- 
ing the Section were so marked that insistence on the inclusion of the Section 
might have endangered the passage of the whole bill. As the law stands at 
present if a corporation is in bankruptcy, unless a composition can be effected 
under the provision of Section 12, the corporation must be liquidated. As a 
practical matter if the corporation is to be reorganized, it is likely necessary 
for the reorganization to occur in equity receivership. If the corporation is a 
large one doing an interstate business the expense and complications of ad- 
ministration through the various ancillary receiverships which are essential, 
are so preposterous that it seems incredible such a procedure can be long con- 
tinued. There are also significant advantages of bankruptcy in the matter of 
reorganization sales. An illuminating discussion of the corporate reorganiza- 
tion problem with helpful suggestions for bankruptcy legislation on the sub- 
ject is found in the letter of Professors E. Merrick Dodd, Jr. and Ralph J. 
Baker of the Harvard University Law School to the Hon. David I. Walsh, 
Senator from Massachusetts. This letter dated February 7, 1933 is reprinted 
in 76 Cong. Rec. 3801 (72d Cong. Second Session, February 9, 1933). 
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act although they are not to be called bankrupts. So far 
as it relates to individual debtors, what the Hastings bill 
says about compositions and extensions has been now en- 
acted into law. In reality these provisions, as well as the 
rest of the new law, follow historical precedent in being 
derived out of the emergency of acute financial distress 
of a numerous and influential fraction of the population. 

The March 3d statute adds an eighth chapter in five 
sections to the Bankruptcy Law of 1898. Section 73 states 
that bankruptcy courts in addition to their jurisdiction to 
adjudge persons bankrupt shall have original jurisdiction 
for the relief of debtors as provided in subsequent sec- 
tions. Section 74 gives the bankruptcy courts the new 
function of dealing with petitions for extensions and lib- 
eralizes the composition sections of the previous law. As 
passed this section does not apply to corporations but it 
did so apply in the first drafts of the bill and in terms re- 
pealed Sections 12 and 13 of the Act of 1898. In its final 
form the new law excluded corporations from the appli- 
cation of Section 74. In the haste of getting the legis- 
lation enacted the repeal provision was retained thus 
preventing any corporate compositions. The error was 
discovered in time to reinstate Sections 12 and 13 before 
the session ended. Section 75 is an expansion of Section 
74 for the benefit of farmers. Section 76 gives sureties 
corresponding benefits when extensions have been made 
under 73 and 74. Section 77 brings for the first time 
railroad corporations under the jurisdiction of bank- 
ruptcy courts. The Interstate Commerce Commission is 
made an integral part of this new jurisdiction.‘ 

The innovation in Sections 73 and 74 is that bankruptcy 
courts are now open to persons whose liabilities are not 
necessarily greater than their assets but who merely can- 

*A detailed outline of the new Act is included as an Appendix to this 
article. This outline has been prepared by my assistant, C. Rudolf Peterson, 


ay A. B. Princeton, 1928, LL.B. Columbia, 1931, member of the New York 
ar. 
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not pay their debts as they mature.” Persons who ask for 
extensions or offer compositions under this section are not 
to be called bankrupts but only debtors. Does this come 
within the constitutional authority in Congress to “‘estab- 
lish uniform laws on the subject of bankruptcies through- 
out the United States?” On this point it is perhaps suffi- 
cient to say that before Section 74 was passed, Congress 
had the benefit of an extensive memorandum by Solicitor 
General Thatcher in which the constitutionality of the 
section was fully sustained.° From the earliest times the 
Supreme Court has rejected attempts to narrow the au- 
thority of Congress in respect to bankruptcy legislation.’ 
Perhaps one may assume the opinion of the Supreme 
Court to have been expressed by Strong in his observation, 
“No distinction was ever practically, or even theoretically 
attempted to be made between bankruptcies and insol- 
vencies.”® 


One interesting feature of Section 74 is that if a ma- 


jority in number and amount of all creditors, secured and 
unsecured, approve a plan for an extension it is binding on 
the secured creditors. A secured creditor cannot be com- 
pelled to take any reduction in his claims without his con- 
sent. 

The clauses in Section 74 which have caused the most 
debate are those relating to claims for future rent. Bank- 
ruptcy is an anticipatory breach of ordinary executory 


5Insolvency in the former bankruptcy sense connoted excess of liabilities 
over assets. In equity and in many foreign bankruptcy laws insolvency is in- 
ability to meet maturing obligations. 

6 Solicitor General Thacher’s memorandum is printed as Appendix A to 
a Report No. 1215, Calendar No. 1310, 72d Congress, 2d Sess., Feb. 10, 

7 See Sturges v. Crowninshield, 4 Wheat. 122, 4 L. ed. 529 (U. S. 1819); 
Hanover National Bank v. Moyses, 186 U. S. 181, 22 Sup. Ct. 857, 46 L. ed. 
1113 (1902); In re Klein, Fed. Cas. No. 7865 (C. C. D. Mo. 1843); (the 
opinion of Mr. Justice Catron, who sat in the case as a circuit judge, is re- 
printed in 1 How. 277 (U. S. 1843); Kunzler v. Kohaus, 5 Hill. 317 (N. Y. 
Sup. Ct. 1843); In re Reiman, Fed. Cas. No. 11673 (S. D. N. Y. 1874); 
In re Silverman, Fed. Cas. No. 12855 (D. Ore. 1870); In re California P. R. 
Co., Fed. Cas. No. 2315 (D. Calif. 1874). 

8 Quoted in Hanover National Bank v. Moyses, supra note 7, from Story, 
CoMMENTARIES ON ConsTITuTION, (5 ed., 1891) c. XVI, §1111. 
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contracts and claims for damages for such breach may be 
allowed as provable claims.’ In the case of leases, how- 
ever, the decisions of the lower federal courts and certain 
dicta by the Supreme Court justify the assumption that 
claims for future rent are not provable claims in bank- 
ruptcy, at least in states where the common law conception 
of leases still prevails.** Subdivision (a) of Section 74 
states that “debt” for purposes of an extension proposal 
shall include among other claims one for future rent. Four 
sentences farther in the same subdivision again referring 
specifically to an extension proposal, the term “creditor” 
is made to include one who has a claim for future rent. 
Finally, the last sentence of the subdivision is the follow- 
ing: “A claim for future rent shall constitute a provable 
debt and shall be liquidated under section 63(b) of this 
Act.” Does this last sentence constitute a general amend- 
ment to the bankruptcy law? It will be observed that the 
definition of “debt” and creditor apply solely to extension 
proposals although the subsection deals also with com- 
positions. The inference seems to be therefore that this 
applies to compositions. Section 63(b) provides that un- 
liquidated claims may be liquidated in such manner as the 
court may direct and may thereafter be proved and al- 
lowed. Section 74 and especially its subsection (a) deal 
solely with compositions and extensions. If the last sen- 
tence were meant to be a general amendment to the bank- 
ruptcy act it would have said so specifically and would 
likely have been made a separate section. The railroad 


®Central Trust Company v. Chicago Auditorium Association, 240 U. S. 
581, 36 Sup. Ct. 412, 60 L. ed. 811 (1916). 

10 Jn re Roth & Appel, 181 Fed. 667 (C. C. A. 2d, 1910); Wells v. Twenty- 
First Street Realty Co., 12 F. (2d) 237 (C. C. A. 6th, 1926); Atkins v. Wil- 
cox, 105 Fed. 595 (C. C. A. 5th, 1900); Gardiner v. Butler & Co., 245 U. S. 
603, 38 Sup. Ct. 214, 62 L. ed. 505 (1918). Cf. Maynard v. Elliott, 283 U. 
S. 273, 51 Sup. Ct. 390, 75 L. ed. 1028 (1931). A provable claim for the 
landlord can apparently be created by appropriate provision in a lease. Filene’s 
Sons Co. v. Weed, 245 U. S. 597, 38 Sup. Ct. 211, 62 L. ed. 497 (1918), equity 
receiverships; Kothe v. Taylor Trust Co., 280 U. S. 224, 50 Sup. Ct. 142, 74 
L. ed. 382 (1930). See for a thorough discussion of the general topic of rent 
claims, Wolfgang S. Schwabacher and Sydney C. Weinstein, Rent Claims in 
Bankruptcy (1933) 33 Cor. L. Rev. 213. 





AMENDMENTS TO THE BANKRUPTCY ACT 453 


section 77, subsection (b), includes as creditors those hav- 
ing claims for future rent. This would be unnecessary if 
the last sentence of 74 had general application. It is noted 
also that the future rent provision does not appear in the 
farm relief Section 75. Moreover it is known that Con- 
gress had decided definitely against a general revision of 
the bankruptcy statute. 

The contrary argument is based first upon the broad 
and direct language of the sentence in question. It is sup- 
ported to some extent by the legislative history, without 
taking account of the well-known fact that certain real 
estate interests were demanding such a general amend- 
ment. Senator Bratton on Monday, February 27, 1933, 
told the Senate that on the preceding Saturday he had 
offered an amendment in the words of the present last sen- 
tence of Section 74, subdivision (a).* Senator Hastings 
replied: “Mr. President, the Senator from New Mexico 
will recall that the only reason I objected to it was be- 
cause I was afraid it would open the door to amendments 
to the general bankruptcy law. If we are now in a posi- 
tion where we are about to vote on the bill tonight and 
there is no danger of our getting into controversy by try- 
ing to amend the bankrutpcy law generally, I will accept 
the amendment.” Senator Bratton said: “I think, Mr. 
President, that such an amendment as I have offered is 
necessary in order to give the relief needed.” The amend- 
ment was thereupon adopted by the Senate. The colloquy 
is ambiguous and has been urged by some as indicating an 
intention to accept this sentence as a general amendment. 
On the other hand, there is no definite statement to this 
effect. Senator Bratton offered it in connection with a 
subdivision of Section 74. It seems to me therefore that 
the fair inference is that this sentence governs only exten- 
sions and compositions and does not make future rent 
claims provable in bankruptcy proceedings generally and 


1176 Cong. Rec. 5278 (72d Cong., 2d Session). 
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especially not in proceedings involving ordinary business 
corporations.” 

Nothing is said in Sections 74 and 75 about discharge 
except that a debtor is not entitled to a confirmation of 
an extension or composition proposal if he has been guilty 
of acts which would bar a discharge. If an extension is 
proposed naturally no discharge is contemplated. If a 
composition is confirmed the debtor will be discharged 
as a result of Section 14 (c) of the Bankrutpcy Act which 
provides that the confirmation of the composition shall 
discharge the bankrupt from his debts other than those 
agreed to be paid by the terms of the composition and 
those not affected by the discharge.” There is nothing in 
Sections 74 or 75 to indicate that compositions under these 
two sections shall not be given the same effect as composi- 


12 The new bankruptcy amendments have been severely criticized because 
of a certain carelessness in phrasing due to the haste with which the legisla- 
tion was rushed through Congress. One lawyer is said to have remarked that 
when he read the law his mind was one dark spot. It is likely, however, that 
careful study will make most of the meaning fairly clear. From the stand- 
point of draughtsmanship the bankruptcy law has been always one of the 
worst of the federal statutes. It is to be hoped that before further changes 
are made adequate time will suffice for textual criticism and clarification after 
the general outline of the measure has been determined. 

13 The April, 1933, issue of the AMERICAN BANKRUPTCY REvIEW (9: 248) 
states that Albert K. Stebbins, Esq., of Milwaukee has written an article at- 
tacking the constitutionality of the new law. The grounds relied upon are 
not stated and his article is not available to me. The same magazine quotes 
(249-250) William R. Watkins, Esq., of Fort Worth, Texas, as of the opinion 
that the provisions of Section 74 (e) and Section 75 (g) requiring the ap- 
proval of a majority in amount of creditors as a condition precedent to the 
confirmation of an extension or composition proposal makes these actions un- 
constitutional. Mr. Watkins had proposed that for proper cause the court 
might approve an extension proposal against the wishes of a majority of the 
creditors. It is understood the Attorney General advised the President that 
such a provision would be unconstitutional. Mr. Watkins writes that as the 
law now stands the Court is divested of authority if a majority of creditors 
has voted for or against a proposal. It is true that approval of a majority 
in amount is a condition precedent to the confirmation of a proposal but it is 
scarcely the fact that the court is bound to confirm if such approval is given. 
By §74 (g) or §75 (i) the court is to confirm only if satisfied that the pro- 
posal is feasible and equitable. Mr. Watkins cites Yick Wo v. Hopkins, 118 
U. S. 356, 6 Sup. Ct. 1064, 30 L. ed. 220 (1886); Eubank vy. City of Rich- 
mond, 226 U. S. 137, 13 Sup. Ct. 76, 57 L. ed. 156 (1912) ; Browning v. Hooper, 
269 U. S. 396, 46 Sup. Ct. 141, 70 L. ed. 330 (1926) ; Tumey v. State of Ohio, 
273 U. S. 510, 47 Sup. Ct. 437, 71 L. ed. 749 (1927). The last case deals 
with a statute which provides for a trial of liquor cases by the mayor, part 
of whose salary consists of a share of any fine imposed. The statute was held 
unconstitutional. Mr. Watkins argues that §§74 and 75 delegate governmental 
power and cites the foregoing cases to support his contention that such delega- 
tion is unconstitutional. 
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tions under Section 12. In bankruptcy, except as a result 
of a confirmed composition, a bankrupt to be discharged 
must petition specifically for the discharge. 

Farmers are eligible to file petitions under Section 74 
but they are more likely to take advantage of Section 75 
which is specifically concerned with agricultural compo- 
sitions and extensions. In order to invoke this section at 
least 15 farmers in a single county must certify that they 
intend to file petitions under this section. The court will 
thereupon appoint one or more referees in the county, who 
are to be known as conciliation commissioners. A con- 
ciliation commissioner is to be paid by the government ten 
dollars as total compensation for each case, including all 
of his expenses. A farmer filing a petition must pay a fee 
of ten dollars. If the creditors wish any supervision over 
farming operations, not more than one-half of the cost of 
this supervision shall be charged to the farmer. A con- 
ciliation commissioner may be hired to do this supervis- 
ing. Since the conciliation commissioner has consider- 
able duties in respect to the calling of meetings of cred- 
itors, preparing lists of creditors, and the mailing of 
notices, it seems obvious that if this section is to be made 
effective, conciliation commissioners must work on a vol- 
unteer basis. The compensation allowed will scarcely 
suffice for necessary expenses. 

The general provisions for extension and composition 
follow similar provisions of Section 74. As under Sec- 
tion 74 if a majority in number and amount of all creditors 
including secured creditors vote for an extension, the ex- 
tension is to be given effect although no lien of a secured 
creditor is to be reduced without the consent of the credi- 
tor himself. 

Section 75 is more drastic and detailed than Section 74 
in its provisions for staying and prohibiting actions against 
farmers after a petition has been filed by a farmer under 
the Section. Substantially all legal proceedings and every 





456 THE GEORGE WASHINGTON LAW REVIEW 


sort of lien enforcement relating to farm and home prop- 
erty, with the exception of proceedings for the collection 
of taxes, are barred after the petition and unless and until 
the petition is dismissed. 

One significant difference between Section 74 and Sec- 
tion 75 is that in Section 75 future rent is not made a prov- 
able claim against a farmer. This omission operates on 
the whole to the disadvantage of tenant farmers. The 
general rule under the present bankruptcy law which, as 
has been stated, prevents the proof of future rent claims 
in bankruptcy operates to the disadvantage of the land- 
lord in corporate bankruptcy, but to the landlord’s ad- 
vantage in bankruptcies of individuals. If the future rent 
is not a provable claim, it is, of course, not discharged in 
bankruptcy. The result, therefore, is that an individual 
tenant may be liable during the life of the lease and there- 
after until the obligation is barred by the statute of limita- 
tions. A corporation is also technically liable for future 
rent but since its bankruptcy almost inevitably results in 
its dissolution the continuing liability is of no comfort to 
the landlord. In its operation the farm section, therefore, 
will prevent a farm landlord from sharing in the distribu- 
tion of the assets of a tenant who has obtained the con- 
firmation of a composition while the tenant will be unable 
to obtain a liquidation and discharge of the covenants in 
his lease. 

One peculiar provision in the farm section is found in 
sub-section (b) which authorizes the Supreme Court to 
make general orders to govern the administration of the 
office of conciliation commissioner and administration 
under the section generally, but stipulates that any United 
States district court may, in the interest of justice, permit 
such general order to be waived. It may be assumed that 
the district court will find few occasions to invoke this 
authority.” 


14 By an order dated April 17, 1933, the Supreme Court amended the fol- 
lowing General Orders in Bankruptcy: 1, 3, 4, 5, 10, 12, 13, 14, 17, 18, 21, 24, 
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The railroad section (Section 77) was adopted in view 
of the undoubted emergency faced by the railroads as a 
result of the depression. The railroads owe the Recon- 


26, 28, 29, 30, 31, 32, 33, 36, 38, 39, 41, 42, 43, 44, 47. Three new orders, 48- 
50, were issued to cover the new sections 74, 77, and 75, in that order, of the 
Bankruptcy Act. 

A large number of the changes made in the existing orders were for the 
purpose of bringing them into conformity with the new provisions of the Act. 
Frequently this amounts only to the addition of the phrase “or debtor” where 
the word “bankrupt” formerly appeared alone and a similar expansion of 
“composition” to “composition or extension.” Other changes, however, en- 
tirely unrelated to the new legislation, have been made. Stricter accountability 
is laid upon administrative officers and they are more circumscribed in their 
choice and payment of attorneys. Two objects appear to have been kept in 
mind: the acceleration of bankruptcy administration and greater protection 
for creditors. Order 13 makes the trustee now removable by the referee as 
well as by the judge. 


The three new orders are briefly as follows: 
Order 48. Proceedings under §74. 

1. Notice of appointment of custodian or receiver may be by publication 
if directed by court. 

2. Referee shall approve form and fix date of first meeting. 

3. Where litigation would follow certain acts, if debtor were not wage 
earner, or farmer, case dismissed and creditors notified. Where pro- 
posal set aside for fraud, case reinstated and proceedings had as upon 
denial of confirmation. 

4. Refers to referee’s commissions. “Composition” to include “extension” 
for this purpose. 

Order 49. Proceedings under §77. 

1. Notice to District Courts of persons designated as special masters. 

2. Provides for transmission to I. C. C. by clerk of court where pro- 
ceedings are brought of practically every document required to be 
filed, notice given, order issued, etc. 

3. Requires the filing in the District Court by I. C. C. of copies of prac- 
tically every order issued, plan passed upon, and written acceptances. 

4. Prior to approval of a plan I. C. C. may require court to pass upon 
solvency of corporation. 

Order 50. Proceedings under §75. 
1. Each petitioner asking for appointment of conciliation commissioner 
must show his eligibility and intention to file a petition for relief. 
. Rules as to filing of petition and necessity that there be a conciliation 
commissioner for the county. 
. Rules as to time of filing inventory, calling of first meeting of creditors, 
and set-off exemptions. 
Proceedings dismissed unless confirmation asked within three months 
of first meeting, unless further extension granted for cause. 
Rules as to deposits. 
Procedure as to application for confirmation. 
. Fixing of date for hearing and application. 
When agreement set aside for fraud, case dismissed and creditors 
notified. In case of modification written notice to creditors. 
Rules as to personal representatives of deceased farmers. 
10. Special rules as to treatment of personal representative’s petition after 
approval. 
11. Conciliation commissioner, so far as possible, to be same as referee, 
and General Orders in Bankruptcy to apply to proceedings. 
12. Ten-dollar fees of commissioners and fees of supervising commis- 
sioners to be paid from appropriated funds in accordance with in- 
structions of Attorney-General. 


eS PNAMW fF Ww N 
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struction Finance Corporation approximately $300,000,- 
000 and in addition $300,000,000 in railroad bonds and 
equipment notes mature in 1933. Under conditions which 
prevailed prior to the passage of the new bankruptcy law, 
if a railroad defaulted on a single bond issue, any bond- 
holder might petition in a state or federal court to have 
the railroad placed in receivership. If the railroad did 
not consent, it would be relatively easy to have the peti- 
tion filed by a judgment creditor. Ifthe proceedings were 
in a state court ancillary administration would be neces- 
sary in every other state. The degree of codperation 
among the ancillary receivers would depend wholly upon 
the attitude of each ancillary court. If, as would be more 
likely, the receivership was in a federal court independent 
ancillary administration would be necessary in every cir- 
cuit in which the railroad had. property. While a fed- 
eral district court within a circuit where a receiver was 
already appointed would recognize the primary receiver, 
he would have to qualify in every district in which the 
railroad had any business existence. The result of such 
a system was great inefficiency and unbearable expense, 
One of the most important advantages of bankruptcy ad- 
ministration over railroads is that ancillary receiverships 
are avoided.”® 


The new bankruptcy jurisdiction over railroads is ex- 
pected to be reassuring to investors in avoiding the use 
either of the term receiver or bankrupt.’* While the re- 


15 See John E. Laughlin, Jr., Extra-territorial Powers of Receivers (1932) 
45 Harv. L. Rev. 429. Section 77 does not eliminate the possibility of re- 
organization under an equity receivership but such proceedings if begun may 
be superseded by proceedings under 77 

16 Space is not available in this limited review, even to indicate the various 
problems that may be raised under Section 77. In spite of the constitutional 
authority in bankruptcy and over interstate commerce the section as a whole 
and specific subdivisions are likely to be attacked as unconstitutional. It seems 
to me attacks on the sections as a whole are bound to fail. See Canada 
Southern Railway Company v. Gebhard, 109 U. S. 527, 3 Sup. Ct. 363, 27 
L. ed. 1020 (1883). See also address of then Circuit Judge W. H. Taft 
(1895), 18 Am. Bar Ass’n. Rep. 264; Kreft, Powers of Congress under the 
Constitution over Debtor and Creditor Affairs (1931) 6 Jour. Nat. Ass’Nn. 
REFEREES IN BANKRrUuPpTCy 11; Garrison, Power of Congress over Corporate 
Reorganizations, (1933) 19 VA. L. Rev. 343. 
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organization procedure adopted is not radically different 
from that which has prevailed in equity receiverships, 
with the exception of the increased significance given to 
the Interstate Commerce Commission, the court officer 
in charge of the administration is called a trustee while 
the railroad itself is designated merely asa debtor. Since 
the trustees are to be appointed from a panel previously 
qualified and selected by the Commission the administra- 
tion should on the whole be more efficient than under a 
receivership even where the receivership has succeeded 
in bringing about a unified control.” The opportunity of 
creditors and stockholders to suggest and have considered 
a plan of reorganization and the authority given to the 
Interstate Commerce Commission not only to pass upon 
but to present plans of its own probably assures better pro- 
tection for groups that otherwise would have difficulty in 
presenting their interests.** Since the law provides that 
the plan when adopted shall be binding upon dissenting 
stockholders and dissenting creditors it is hoped that re- 
organization can not only be expedited but can be accom- 
plished without sale of the property.” While a class of 


17It is unfortunate that the relative functions of the court and Interstate 
Commerce Commission are not more clearly defined, partly because in prac- 
tice efficiency may be defeated and partly because the mingling may be the 
occasion of attack on the ground of unconstitutional mingling of functions. 
Perhaps it is not unfair to remark that the doctrine of separation of powers 
contains elements of delusion. 

18 These provisions if not administered skilfully may make proceedings 
interminable. At best a railroad reorganization cannot be consummated with- 
out considerable delay. On the other hand if operation under the jurisdiction 
of the bankruptcy court is efficient and economical, delay in effecting a plan 
of reorganization may not be of great significance. 

18 One of the most important advantages Section 77 has over receivership 
procedure is its diminishing the potency of the professional objector except 
to the extent that he may try to prolong the proceedings. The Supreme Court 
has never held that a dissenting creditor under an equity receivership could 
be compelled to take anything but cash, nor indeed that a reorganization could 
be conclusive against dissenting creditors without a judicial sale. Texas and 
Pacific Ry. Co. v. Bloom, 164 U. S. 636, 17 Sup. Ct. 216, 41 L. ed. 580 (1897). 
In Phipps v. Chicago, R. I. & Pac. Ry. Co., 284 Fed. 945 (C. C. A. 8th, 1922), 
and Chicago, R. I. & Pac. Ry. Co. v. Sinclair Horse and Mule Co., 284 Fed. 
955 (C. C. A. 8th, 1922), the non-assenting creditor was required to accept 
preferred stock. Certiorari was granted in the Phipps case but was dismissed 
by stipulation, 262 U. S. 762 (1923). In Coriell v. Morris White, Inc., 54 
F. (2d) 255 (C. C. A. 2d, 1931), the court held that the non-assenting creditors 
could not be required to take stock and notes, but that they could not require 
a sale. The value of their interests might be determined by appraisal. If paid 
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non-accepting security holders may insist upon receiving 
cash instead of securities, the value of their interest may 
be determined by appraisal instead of by sale of the prop- 
erty. Since the Commission is given authority to pass 
upon reorganization expenses it is felt that the new law 
assures reorganization with the least possible cost to the 
security holders.” 


Jurisdiction may be acquired by the bankruptcy court 
as a result of a petition by the railroad or with the ap- 
proval of the Interstate Commerce Commission by a peti- 
tion of creditors holding not less than 5% of all of the in- 
debtedness of the railroad. Petitions may allege either 
insolvency in the bankruptcy sense or inability to meet 
debts as they mature. The Section contemplates that the 
railroad will offer a plan of reorganization on which the 
commission will hold a public hearing. Creditors con- 


them in cash the reorganization plan could stand, This case is now (April 21) 
before the Supreme Court. See as to what constitutes a fair offer in an equity 
receivership, Kansas City Terminal Ry. Co. v. Central Union Trust Co., 271 
U. S. 445, 46 Sup. Ct. 549, 70 L. ed. 1028 (1926). See also Rosenberg, Re- 
organization—T he Next Step (1922) 22 Cor. L. Rev. 14; Swaine, Reorgan- 
ization—The Next Step: A Reply to Mr. James N. Rosenberg (1922) 22 
Cor, L. Rev. 121; Rosenberg, Phipps v. Chicago, Rock Island & Pacific Ry. 
Co. (1924) 24 Cor. L. Rev. 266; Swaine, Reorganizations of Corporations: 
Certain Developments of the Last Decade (1927) 27 Cor. L. Rev. 901, 924- 
927; Walker, Reorganization by Decree: Recent Noteworthy Instances (1921) 
6 Corn. L. Q. 154; Note, Coriell v. Morris White, Inc., A Recent Develop- 
ment in the Law of Corporate Reorganizations (1932) 45 Harv. L. Rev. 697. 
Constitutional attack will be made no doubt on the provision (h) which may 
possibly coerce a dissenting minority, but when one considers the stipulations 
(d), (e), (£) and (g) the Section makes for the protection of all parties it 
is difficult to find any arbitrary spoliation or disregard of due process. The 
Commission after hearing (d) must determine before approving a plan that 
the plan is equitable, financially advisable, compatible with the public interest, 
and that it will not discriminate unfairly in favor of any class of creditors or 
stockholders. If the plan is certified to the judge, he must determine (g) 
after hearing that the plan is fair and equitable and that it conforms to the 
requirements of the Section in other particulars. 


20 This provision (c) (8) was designed apparently to enact into law the 
position of the dissenting Justices in United States v. C. M. St. P. and Pacific 
R. R. Co., 282 U. S. 311, 51 Sup. Ct. 159, 75 L. ed. 359 (1931). See comment in 
(1931) 31 Cor. L. Rev. 502. Some doubt was expressed in Congress and has 
been repeated elsewhere as to whether the language of the Section makes the 
Commission’s judgment in the matter of fees controlling if those claiming the 
fees can assert a contract for a stated compensation entered into between 
them and those establishing a reorganized company. The Commission might 
refuse to certify a plan to the court if such a contract were pressed. While 
such a ruling of the Commission might be subject to judicial attack as arbi- 
trary it would seem that such a contract would be a proper item to be con- 
sidered by the Commission in passing upon the acceptability of any plan. 
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stituting not less than 10% in amount of any class may 
offer a competing plan. After the hearing the Commis- 
sion has the duty of recommending a plan which may be 
different from any plan proposed. Before final approval 
of a plan it must be accepted by two-thirds in amount of 
creditors and stockholders of each class with certain ex- 
ceptions indicated in the Act. 

Before stating these exceptions attention is invited to 
the possible difficulty of determining the members of each 
class of security holders. In some instances this will be 
relatively easy, but in other cases where there are numer- 
ous bond issues secured by senior divisional liens as well 
as junior liens on the whole property of a railroad system, 
the problem of classification is complex. This complexity 
is increased in the case of collateral trust bonds and short 
term borrowings which may be secured by the pledge of 
various underlying obligations of the railroad itself. This 
classification problem emphasizes the importance of the 
identification of the Interstate Commerce Commission 
with the bankruptcy administration.” 


A confirmed plan of reorganization is binding on the 
stockholders even without the consent of two-thirds of 
each class of stockholders if the judge shall have deter- 
mined that the corporation is insolvent—that is, that its 
liabilities exceed its assets—or that the interests of stock- 
holders will not be adversely affected by the plan or that 
the railroad pursuant to authorized corporate action ac- 
cepted the plans under such circumstances that its stock- 
holders are bound by such acceptance. If two-thirds of 
any class of creditors or stockholders whose acceptance 
is required do not accept a plan, the plan may neverthe- 
less be put into effect if the interests of such creditors and 
stockholders are protected as stipulated in the act. If the 


21Claims under (b) are broader in classification than under the former 
bankruptcy law. Creditors are holders of claims, interests or securities of 
whatever character, including claims for future rent. Tort claims are cer- 
tainly included. 
3 
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class in question are creditors this protection may be as- 
sured to them either by selling the property subject to 
their liens, by the sale of the property free of such liens 
at not less than a fair upset price and the transfer of the 
liens to the proceeds, or by appraisal and payment in cash 
of either the value of the creditor’s claims or at his elec- 
tion the value of the security allotted to such claims under 
the approved plan. If stockholders whose consent is nec- 
essary are involved they must be assured the value of their 
equity either by the sale of the property at a fair upset 
price or by appraisal and payment in cash either of the 
value of their stock or at the stockholders’ election the 
value of such securities allotted to such stock under the 
plan. If two-thirds of any class of creditors or stock- 
holders accept a plan it is binding upon the rest of the 
creditors or stockholders in that class.” 

The confirmation of the plan discharges the railroad 
from its debts, except as provided in the plan. 

The act contains several sub-sections designed to pro- 


tect the interests of railroad labor. Among these is a 
provision that the trustees shall not discriminate against 
workers because of their membership in labor organiza- 
tions and shall release them from any contracts which 
they may have signed by which they have promised not 
to join a labor organization. This provision is of course 
a condemnation of the so-called yellow dog contract.” 


22 Reorganization (b) may be in connection with merger or consolidation 
as well as merely involving a single company. Some of the details regarding 
the issue of securities under reorganization are not wholly clear but the gen- 
eral provisions of the Section are broad enough to invite a liberal judicial 
interpretation. With judicial codperation there seems to be little doubt that 
the Commission will be able to develop a workable procedure. Such con- 
fidence in the Commission was felt among certain groups in Congress that 
had it been believed the courts could have been ousted of jurisdiction con- 
stitutionally a considerable group would have voted to give the Commission 
sole authority over railroad debtors in somewhat the same way that the Con- 
troller of the Currency has control over insolvent national banks. 


28 The bill originally contained the expression “yellow dog” contract. The 
provision that the trustee may release workers from such contracts perhaps 
will be attacked under the rules of Adair v. United States, 208 U. S. 161, 28 
Sup. Ct. 277, 52 L. ed. 436 (1908) and Coppage v. Kansas, 236 U. S. 1, 35 
Sup. Ct. 240, 59 L. ed. 441 (1915). Cf. Opinion of Justices, 275 Mass. 580, 
176 N. E. 649 (1931). See Frankfurter and Green, Congressional Power over 
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The enacting clauses of the new law provide that its 
provisions shall apply equally to debtors, creditors, and 
stockholders who become such prior to the Act and to 
those whose interests have been acquired or liabilities 
have been incurred after the Act. An additional stipula- 
tion is that proceedings under Sections 74 and 75 may be 
-had even if other bankruptcy jurisdiction has been ac- 
quired prior to the effective date of the Act.™ 


APPENDIX 


Outline of Sections added to Bankruptcy Act March 3, 1933. 
These provisions are entitled for the relief of debtors. 


A. Compositions and Extensions. 
I. Filing of petition or answer. 
1. May be filed by 
a. Any person except corporation. 
. Must be accompanied by schedules. 
. Must state 

a. That he is insolvent; or 

b. Unable to meet debts as they mature; and 

c. That he wishes a composition or extension of time to pay debts. 

. Filing of debtor’s petition or answer under this section shall sub- 
ject debtor and his property to the exclusive jurisdiction of the 
court approving. 

a. Jurisdiction, powers, etc., same as if voluntary petition for ad- 
judication had been filed and a decree entered on the day of 
the filing. Any decree of adjudication subsequently entered 
shall be referred back to that day. 

5. Fees 
a. Ordinary. 
6. Judge shall approve if satisfied 
a. That petition or answer complies with §74; 
b. That petition or answer has been filed in good faith. 
Effect of approval. 
1. No order of adjudication except when 

a. Proceedings were commenced or prolonged to delay creditors 
and avoid adjudication; 

b. Confirmation of an extension or composition has been denied. 

2. Court shall stay adjudication conditionally. 

a. In any other proceeding under this section the court may, as 
creditors direct, impose similar terms as conditions for delay 
in appointing trustee and liquidating estate. 

3. After filing, the court, after notice, may appoint receiver or custodian. 


the Labor Injunction (1931) 31 Cor. L. Rev. 385; The Federal Anti-Injunc- 
tion Act (1932) 16 Minn. L. Rev. 658; Sayre, Labor and the Courts (1930) 
39 Yate L. J. 682; Christ, Federal Anti-Injunction Bill (1932) 26 Inu. L. 
Rev. 515; Chamberlain, Federal Anti-Injunction Act (1932) 18 Am. B. A. J. 
477. Whatever happens to the particular provision the other labor sections 
would seem to be constitutional. The Railroad Labor Act has been upheld. 
Texas and N. O. R. R. Co. v. Brotherhood of Railway, etc. Clerks, 281 U. S. 
548, 50 Sup. Ct. 427, 74 L. ed. 1034 (1930). 


24The Missouri Pacific and Chicago & Eastern Illinois are two railway 
corporations that have already taken advantage of Section 77. 
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4. Custodian or receiver or, if none, the court shall promptly call first 
creditors’ meeting. 

a. The notice shall state that debtor proposes composition or ex- 
tension. 

b. Inclosed shall be a summary of inventory, a brief statement of 
debts, names and addresses of secured creditors and 15 largest 
unsecured creditors, with amounts. 

5. Any creditor may appear and controvert the facts in the petition. 

a. Court shall decide without jury. 

6. At first meeting 

a. Debtor may be examined; 

b. Creditor may nominate trustee; 

c. Reasonable time set within which application for confirmation 
shall be made. 

Nature of extension proposal. 
1. Extension proposal may 

a. Extend payment of unsecured and secured debts, security being 
in actual or constructive possession of custodian or receiver; 

b. Provide for priority of payments during extension as between 
secured and unsecured creditors; 

c. Include specific undertakings by debtor during extension, includ- 
ing payment on account; 

d. Provide for control over debtor’s business by creditors’ com- 
mittee or otherwise; 

e. Provide for termination of period; 

f. Not affect allowances and exemptions under title 11, ch. 3, §24, 
of the U. S. Code. 

Confirmation of extension or composition proposal. 
1. Application may be made for confirmation when 

a. Plan accepted by majority in number and amount of sum of all 
allowed unsecured claims and all secured claims affected; 

b. Consideration necessary to pay prior claims and to carry out 
agreement has been deposited. 

. Date and place shall be set for hearings on application. 

. In addition to the provision of §11 relative to the staying of pend- 
ing suits, the court may enjoin secured creditors affected by an 
extension proposal from enforcing their claims until the proposal 
is confirmed or denied. 

. Court shall confirm proposal if satisfied that 

a. It is equitable and feasible as to secured creditors affected and 
as to debtor; 

. It is for best interests of all creditors; 

. Debtor has done nothing to prevent discharge; 

. Offer and acceptance in good faith and not procured in a for- 
bidden manner or except as provided. 

. In extensions proof shall be required of all creditors that their 
debts are free from usury. 

Effect of confirmation. 

1. Confirmation of extension proposal. 
a. Shall bind 
(1) Debtor; 
(2) All unsecured and secured creditors affected thereby. 

b. Shall not reduce the amount or impair the lien of a secured 
creditor but shall affect only the time and manner of liquida- 
tion. 

c. Court may retain jurisdiction of debtor and his property during 
period. 

2. Confirmation of composition. 

a. — shall be distributed as court directs and case dis- 
missed. 

b. Shall not affect priority of payment under title 11, c. 7, §104, 
of U. S. Code. 


3. Extension or composition may be set aside within six months of 
confirmation for fraud discovered by petitioners since confirma- 
tion. 
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VI. Liquidation proceedings. 

1. The court may appoint the trustee nominated by creditors at first 
meeting or, if none, any other qualified person to liquidate the 
estate if 
. Debtor fails to comply with terms required of him to protect 

estate ; 

. Debtor has failed to make deposit required in composition ; 

. Debtor’s proposal has not been accepted by creditors; 

. Confirmation has been denied; 

. Debtor has without sufficient reason defaulted under terms of 
extension proposal, where jurisdiction has been retained by 
court. 

2. Court shall in addition adjudge debtor a bankrupt if 

a. Satisfied that proceedings were commenced or prolonged to delay 
creditors and avoid adjudication; 

b. Confirmation has been denied. 

3. No involuntary order of liquidation or adjudication shall be entered 
under this section against a wage earner or person chiefly engaged 
in farming or tillage of the soil. 

Miscellaneous. 

1. Definitions. 

a. “Debt” for the purposes of an extension proposal, shall include 
all claims, including future rent, regardless of whether other- 
wise provable. 

b. “Creditor,” for the purposes of an extension proposal, shall 
signify all holders of claims of any character, including future 
rent, regardless of whether otherwise provable. 

2. A claim for future rent shall constitute a provable debt and shall 
be liquidated under §63 (b). 

3. Sufficient referees shall be appointed to expedite proceedings under 
this section (74). 

4. Involuntary proceedings under this section (74) shall not be taken 
against a wage earner. 

B. Agricultural Compositions and Extensions. 
I. Administrative features. 

1. Referees, known as conciliation commissioners, shall be appointed 
by courts of bankruptcy upon petition of at least 15 farmers in 
any county who certify they intend to file petitions. 

a. When more than one, each commissioner shall act separately 
and have specified territorial jurisdiction. 

b. Term one year and removable by court. 

c. Eligibility same as for referee and commissioner must be resident 
of county, familiar with its agricultural conditions, and not 
in farm mortgage business or allied activities. 

. Supervisory conciliation commissioner may be appointed by court 
ho any judicial district. 


: “The filing of a petition by a farmer under this section shall be 
accompanied by a fee of $10. 

. Conciliation commissioner shall receive $10 for each case 
docketed and submitted to him. 

. Supervising conciliation commissioner shall receive not more than 
$5 per day plus expenses. 

. Except as hereinbefore provided no costs, etc., shall be taxed 
to farmer or his creditors. 

. Conciliation commissioner may avail himself of office space, 
pan. etc., furnished him by other officials, state or fed- 
eral. 

4. If supervisory or other control is desired over farmer’s affairs, no 
more than half the cost is to be borne by farmer. Nothing above 
shall prevent commissioner from receiving compensation agreed 
upon. 

5. Supreme Court may make such general orders as it finds necessary 
for administration, but any district court, for good cause and 
in = of justice, may permit any such general order to be 
waived. 
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II. Filing of petition. 

1. Within 5 years of effect of section petition may be filed as in A, 
I, 1-3 above, by any farmer. 

2. On request of farmer or creditor petition shall be received by con- 
cilation commissioner and transmitted to clerk of court for filing. 

3. Commissioner shall upon request assist farmer in preparing and 
filing petition or in any other matters arising in the proceedings. 
Farmers need not be represented by attorneys. 

Effect of filing. 

1. Same as A, I, 4 above except omit last sentence of a. 

y a om of adjudication except as hereinafter provided (no pro- 
vision). 

3. Farmer shall file inventory of his estate. 

4. Conciliation commissioner shall promptly call first meeting of 
creditors. 

a. The notice shall state that the farmer proposes to offer terms 
of composition or extension. 

b. The notice shall carry as inclosures 

(1) Summary of inventory; 

(2) Farmer’s indebtedness as shown by schedules; 

(3) Names, addresses, and amounts as to secured and unsecured 
creditors. 

c. Farmer may be examined at first meeting and creditors may ap- 
point a committee to submit supplementary inventory to com- 
missioner. 

5. After hearing commissioner shall fix reasonable time within which 
to apply for confirmation, and may later extend such time for 


cause. 

6. After filing and before confirmation or other disposition the court 
shall exercise such control as it deems in the best interests of 
farmer and his creditors. 

7. A final inventory of farmer’s estate shall be prepared by or under 
the supervision of the commissioner. 

8. Except on petition granted none of the following actions shall be 
instituted or maintained against a farmer after filing of petition 
and before confirmation or other disposition: 

a. Proceedings for any demand, debt, or account, including any 
money demands; 

b. Proceedings for foreclosure of real property mortgage, or for 
cancellation, rescission, or specific performance of agreement 
for sale of land or for recovery of possession of land; 

c. Proceedings to acquire title to land by virtue of any tax sale; 

d. Proceedings by way of execution, attachment, or garnishment; 

e. Proceedings to sell land under or in satisfaction of any judg- 
ment or mechanic’s lien; and 

f. Seizure, distress, sale, or other proceedings under an execution 
or under any lease, lien, chattel mortgage, conditional sale 
agreement, crop payment agreement, or mortgage. 

9. Prohibitions in 8 shall not apply to proceedings for collection of 
taxes, or interest or penalties relative thereto, nor to proceedings 
solely against property other than that used in farming opera- 
yam or comprising home or household effects of farmer and 
amily, 

IV. Nature of extension or composition proposal. (Definition applies to 
both.) Same as A, III above, omitting “security being in actual 
or constructive possession of custodian or receiver” from a. 

V. Application for confirmation of composition or extension proposal. 

1. May be filed after 

a. Proposal has been accepted in writing by a majority in number 
and amount of all creditors whose claims have been allowed 
including secured creditors affected; 

b. The consideration necessary to cover all debts having priority 
unless waived and to pay creditors under the agreement has 
been deposited. 

2. A date and place shall be fixed for hearings on applications. 


| 
| 
| 
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VI. Confirmation. 

1. The court shall confirm the proposal if satisfied that 

a. It is equitable and feasible as to creditors and farmer; 

b. It is for the best interests of all creditors; 

c. The offer and acceptance are in good faith, and have been made 
and procured only as provided and in no forbidden manner; 

d. In the case of extensions proof shall be required of each creditor 
that his claim is free from usury. 

VII. Effect of confirmation. 

Same as A, V above. Add that after hearing and for good cause 
shown the court may at any time during the period of an extension 
set it aside, reinstate the case, and modify the terms of the extension. 

C. Scope of Extension Agreements. 
I. Shall apply to persons secondarily liable. 

D. Reorganization of Railroads Engaged in Interstate Commerce. 
I. Filing of petition. 

1. May be filed by 

a. Any railroad corporation. 

b. Any subsidiary of petitioning corporation. 

c. Creditors holding not less than five per cent of all indebtedness 
with approval of I. C. C. after hearing. 

(1) Copy to be served immediately upon corporation. 
(2) Corporation must answer within ten days. 

2. Petition must state 

a. That the corporation is insolvent; or 

b. That the corporation is unable to pay debts as they mature; and 

c. That it is desired to effect a plan of reorganization. 

3. Shall be filed in district where railroad has had its principal ex- 
ecutive or operating office for preceding six months or greater 
part thereof. 

A copy with I. C. C. 

b. Where railroad lies wholly within one state, petition shall be 
filed in federal district court within that state. 

4. Fees. 

a. Filing fee of $100 in addition to other fees required to be col- 
lected by clerk under this Act. 

5. Court shall approve 

a. Petition filed by corporation if 

(1) It complies with Act; 
(2) Filed in good faith. 
b. Petition filed by creditors (after filing of I. C. C.’s recom- 
mendation) 
(1) If corporation’s answer admits 
(a) Jurisdiction of court; and 
(b) Claims of creditors entitle them to file; and 
(c) Insolvency; or 
(d) Inability to meet debts as they mature; or 
(2) If the corporation denies any of the items under I, 4, b, (1) 
above, after a summary trial of the issues; and 
(3) If petition complies with Act and filed in good faith. 
II. Effect of approval of petition. 

1. Court where order entered shall have exclusive jurisdiction. 

a. In proceedings under this Section the jurisdiction and powers of 
the court, the duties of the debtor, the rights and liabilities of 
creditors, etc., shall be the same as though a voluntary peti- 
tion for adjudication had been filed and a decree entered on 
the day the debtor’s petition was filed. 

2. The judge 

a. May temporarily appoint a trustee from a panel previously 
chosen by the I. C. C.; 

b. Shall fix the amount of the trustee’s bond and require the debtor 
or trustee to give such notice as directed to creditors and 
stockholders ; 
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. May for cause and with approval of I. C. C. authorize the trustee 
to issue certificates for cash, property or other consideration, 
lawful in equity receiverships. 

. Shall require the debtor to file schedules and to supply other 
necessary information; 

. Shall fix a time for filing of claims, the manner thereof and of 
allowance and proof, and division of creditors and stockholders 
into classes; 

. Shall cause reasonable notice to be given creditors and stock- 
holders of such determination, or of dismissal of proceedings, 
or of allowances of fees or expenses; 

. May dismiss proceedings if a plan is not proposed and accepted 
or, if so, not confirmed; 

. May make reasonable allowances for expenses ; 

i. May refer any matters to special masters; 

j. Shall, without a jury, try issues of priority between claims and 
existing mortgages. 

3. Any claimant may be heard relative to permanent appointment of 
any trustee, recommendation, approval, or confirmation of any 
plan upon filing a petition. 

4. The debtor, or trustee(s) if appointed, shall within 15 days prepare 

a. A list of bondholders, creditors, or claimants, the amounts and 
character of their claims, and their last known addresses ; 

b. A list of stockholders with their last known addresses. 

§. yo suits against the debtor shall be stayed until after final 

ecree. 

Proposal of plan of reorganization. 

1. The plan 

a. Shall include proposal to alter rights of creditors generally or 
of any class in any way; 

b. May include provisions altering rights of stockholders generally ; 

c. Shall provide adequate means for execution of plan, which may 
include 

(1) Transfer of any or all of property to new corporation or 
corporations ; 

(2) Consolidation ; 

(3) Merger and issuance of securities. 

. May deal with all or any part of debtor’s property. The term 
“creditors” is defined as holders of all claims, interests, or 
securities whatever, including claims for future rent, regard- 
less of whether provable under this Act. 

. Proposals to be presented at I. C. C. hearing. 
. Proposals may be presented by 
a. Debtor; 
b. Trustee(s) ; 
c. Ten per cent of creditors in amount of any class. 
. I. C. C. to issue a report recommending a plan which may differ 
from any proposal, with its opinion that this plan 

a. Will be equitable; 

b. Will not discriminate unfairly in favor of any class of creditors 
or stockholders ; 

c. Will be financially advisable; 

d. Will be compatible with the public interest. 

5. I. C. C. may modify its report and conclusions at any time upon 
good cause shown. 

6. I. C. C. plan to be submitted to stockholders and creditors for ac- 
ceptance or rejection. 

7. May submit other proposed plans for vote. 

Acceptance of plan 

1. Must be in writing; 

2. Must be by 34 in amount of claims in each class affected and by 
holders of 2% of stock in each class. 

3. Acceptance unnecessary as follows: 

a. Of any class of creditors or stockholders for the protection of 
whose interests, claims, and liens adequate provision is made. 
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b. Of stockholders if the judge has determined 
(1) That the corporation is insolvent; 
(2) That the interests of stockholders will not be adversely 
affected ; 
(3) That the debtor by authorized corporate action has accepted 
the plan and the stockholders are bound. 
V. After acceptance. 
1. If the plan is that recommended by the I. C. C., it shall be certified 
to the court. 
2. If another plan 

a. It shall be submitted to the I. C. C. 

b. If approved, it shall be certified to the court. 

3. I. C. C., after hearing, shall fix maximum compensation for trustees, 
managers, etc. 

a. Except for good reason no allowance to officers of corporations 
who have acted as managers or otherwise in connection with 
the reorganization, where the corporation had an interest in 
the matter. 

Confirmation. 
1. Upon I. C. C.’s approval and after hearing the court shall confirm 
if satisfied 

a. That the approved plan complies with D, III, 1 above, is equi- 
table, and does not discriminate unfairly in favor of any class 
of creditors or stockholders ; 

. All amounts to be paid by debtor or any corporation(s) acquir- 
ing assets for services, expenses, etc., are reasonable or sub- 
ject to approval of judge; 

. The offer and acceptance are bona fide and have not been pro- 
cured in a forbidden manner; 

. The plan provides for payment of all costs and allowances, ex- 
cept that expenses incurred by officers, parties in interest, re- 
organization managers, committees or other representatives of 
creditors or stockholders, the attorneys or agents of any of 
the foregoing, and such assistants as the commission with the 
approval of the judge may specially employ may be paid in 
securities if acceptable and fair; 

. Non-accepting classes of stockholders are provided for either by 
sale of property in which interested, or appraisal and payment 
in cash of value of stock or, if acceptable, of securities allotted. 

. That creditors not bound under D, VII, 1 are adequately pro- 
tected by provision for: 

(1) Sale of property subject to liens; 

(2) Sale free of liens at not less than fair upset price with 
liens transferred to proceeds; 

(3) By appraisal and payment in cash of value of liens or claims 
or, at creditors’ election, the securities allotted. 

g. The debtor and other corporations involved are authorized by 
charter to carry out the plan. The commission shall fix the 
upset price or appraisal under e and f. 

VII. Effect of confirmation. 
1. Plan shall bind 
a. The corporation; 
b. All stockholders if judge finds 
(1) The corporation insolvent ; 
(2) The interests of the stockholders will not be adversely af- 
fected; or 
(3) That the debtor has by authorized corporate action accepted 
the plan and in consequence stockholders are bound. 

. All stockholders of each class of which 24 in amount have ac- 
cepted the plan; 

: —" whose claims are fully payable in cash under the 
plan; 

. All creditors entitled to priority under D, II, 2 whose claims 
are not payable in full in cash, provided 24 in amount have 
given their approval ; 
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f. All rd unsecured creditors provided 34 in amount have as- 
sented ; 

g. All secured creditors of each class of which % in amount have 
given their consent. 

2. Discharges the debtor from his debts except as provided in the plan. 

3. Property affected by plan is discharged of all claims by debtor, its 
stockholders and creditors, except as provided in the plan. 

4. Certified copy of order of confirmation shall be evidence 

a. Of court’s jurisdiction; 

b. Of the regularity of the proceedings; 

c. Of the fact the order was made. 

5. A certified copy of an order directing a transfer and conveyance 
of property 

a. Is evidence of such transfer; 

b. If recorded, is of same effect as a recorded deed. 

Miscellaneous. 

1. The provisions of §§721-725 of the 1932 Revenue Act shall not 
apply to the issuance, transfers, or exchange of securities or 
filing of conveyances necessary to effectuate a reorganization 
under this section. 

2. If a federal or state receiver has been appointed either before or 
after this Act takes effect, a petition or answer may neverthe- 
less be filed and, if approved, the property transferred to trustee 
and provisions made for paying the expenses of the previous 
proceedings. If a receiver has been appointed prior to dismissal 
under D, II, 2, g the judge may direct the transfer of debtor’s 
property to the receiver upon such terms as he may stipulate. 

3. Restrictions. 

a. No judge or trustee shall change the wages or working condi- 
tions of railroad employees except in the manner prescribed 
in the Railroad Labor Act or as set forth in memorandum 
entered into January 31, 1932. 

b. No judge or trustee shall deny the right of an employee to join 
the union of his choice. He may not interfere with them or use 
railroad funds to maintain company unions. 

c. No judge, trustee, or receiver shall require an applicant for 
employment to contract regarding labor organizations. If such 
contract is in force it shall be discarded. 

4. Claims for personal injuries to employees or of personal repre- 
sentatives of deceased employees shall be preferred claims, sub- 
ordinate only to costs of administration. 

5. “Railroad Corporation” defined to exclude street, suburban, or inter- 
urban electric railway under certain conditions. 

Application of Act. 

I. In force from and after date of approval. 

II. Shall apply to debtors, their stockholders and creditors, whose in- 
terests or debts have been acquired or incurred prior as well as 
subsequent to such date. 

III. Proceedings under this Act may be taken in proceedings in bank- 
ruptcy which are pending on the effective date of the Act. 

F. Bankrupt funds are authorized to be deposited in postal savings depositories. 





JUDICIAL INTERPRETATION OF THE 
SOVIET DECREES IN RELATION 
TO PRIVATE RIGHTS 
EUGENE UNTERMYER 
Member of the New York Bar 

The Soviet revolution and the somewhat unexpected 
stability of the Government thereby established has cre- 
ated novel judicial problems. Previous questions inyolv- 
ing recognition of the acts of unrecognized governments 
were affected by political considerations from which cer- 
tain established precedents resulted. The present regime 
in Russia has, however, so thoroughly overturned the 
status of capital and business relations that the problems 
by which the courts are confronted have proven to be 
economic and sociological more than political. 

In order properly to appreciate the economic order ap- 
parently still subsisting in Russia, it is essential briefly to 
review certain steps taken by the sovereign power to the 
extent that consideration thereof has become necessary by 
our judiciary. 

As an example we invite attention to decrees with re- 
spect to banks.* Within two months after the success of 
the Soviet revolution the banking business was declared a 
State monoply, private banks were merged in the State 
bank and their assets and liabilities were taken over by 
the State bank. Shortly thereafter the capital stocks and 
reserves of private banks were transferred to the State 
bank on the basis of complete confiscation; bank shares 
were declared null and void and the owners thereof were 


1A review of these decrees adequate for the purpose of this article is con- 
tained in the opinion of the New York County Special Term in Banque Inter- 
nationale de Commerce v. National City Bank, 133 Misc. 527, 233 N. Y. Supp. 
255 (1928), rev sub nom, Petrogradsky M. K. Bank v. National City Bank, 
253 N. Y. 23, 170 N. E. 479 (1930) after affirmance without opinion in 226 
App. Div. 866. The House of Lords had previously summarized the decrees 
applicable to banks in Russian Commercial and Industrial Bank v. Comptoir 
etc. de Mulhouse, 40 T. L. R. 837 (1924). See also Habicht, The Application 
of Soviet Laws and the exception of Public Order (1927) 21 Am. J. Int. Law 
238, 250 and 251. 
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directed to surrender them.” On January 19, 1920, the 
People’s or State bank was abolished and its assets and lia- 
bilities transferred to a branch of the Government. 

Foreign banks doing business in Russia were similarly 
affected in so far as their Russian assets were concerned.° 

Insurance companies have met with much the same 
fate. Insurance was declared a State monoply, all their 
assets in Russia were surrendered to the Government and 
their affairs liquidated, and the liability in respect of in- 
surance policies taken over by the State.* 

Foreign insurance companies doing business in Russia 
thereby had their assets forcibly seized and all control 
over their business terminated. The following year the 
obligations of insurance companies which had arisen in 
connection with the conduct of their business in Russia 
prior to nationalization were released. By a further de- 
cree life insurance contracts were cancelled and the pre- 
mium deposits and funds confiscated by the Government 
were transferred into the general treasury of the State to 
be applied to the maintenance and operation of social 
protection and governmental insurance. 

In the case of numerous commercial businesses, mainly 
those having any substantial capital, their assets were 
seized by the Government and nationalized and the share 
capital and other securities annulled.° 

Rights of inheritance have been substantially obliter- 
ated, with small exceptions.° 

The foregoing examples while cursory and incomplete, 
are sufficient to summarize the destruction of private en- 
terprise in lines of endeavor regarded in other countries 

2 Decrees of Dec. 27, 1917 and Jan. 26, 1918. For English translation of the 


decrees see cases cited supra note 1. For a French translation see Raout 
Lasry, UNE LEGISLATION CoMMUNISTE (1920) 294. 

3 See Sokoloff v. National City Bank, 239 N. Y. 158, 145 N. E. 917 (1924). 

4Decrees of Dec. 1918. For gist of decrees and discussion of principles see 
opinion at Special Term in Dougherty v. Equitable Life Assurance Society, 
135 Misc. 103, 236 N. Y. Supp. 637 (1929) rev., 228 App. Div. 624 (1930). 

5 See Joint Stock Company v. National City Bank, 240 N. Y. 368, 373, 148 
N. E. 552 (1925). 

6 See Habicht, op. cit. supra note 1 at p. 250. 
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as the province of private capital. Foreign courts must, 
therefore, face as faits accomplies the revolutionary con- 
cepts inhering in the wholesale confiscation of assets, the 
cancellation of liabilities, and the destruction of share 
capital and forms of corporate and individual ownership 
in the means of production and finance that have been 
effectuated by the Soviet decrees within Russia. 

On the face of the matter the reluctance of the Amer- 
ican courts, in the light of our public policy, to give effect 
to this state of affairs has been greatly simplified by the 
consistent refusal of this Government to recognize the 
Soviet régime, either de jure or de facto.’ Neither com- 
ity nor international law requires effect to be given to the 
decrees of an unrecognized government, albeit its exist- 
ence and sovereignty within its own territories may be 
conceded.* 

Former precedents cannot control the problems pre- 
sented by the Russian situation, but they have been re- 
ferred to by our courts to furnish a governing principle, 


mainly those arising as the result of the Civil War. The 
tenor of these principles is summarized in the leading 
case of Texas v. White.’ It is noteworthy, however, that 


7See Russian Republic v. Cibrario, 235 N. Y. 255, 139 N. E. 259 (1923). 
The note ascribed to Mr. Bainbridge Colby, then Secretary of State, setting 
forth the grounds for our withholding recognition will warrant careful study 
as justifying the failure to recognize “an existing government sovereign within 
its own territories,” as the Soviet power was described in Wulfsohn v. Russian 
Republic, 234 N. Y. 372, 138 N. E. 24 (1923), reversing, 202 App. Div. 42. 
The policy of nonrecognition has been consistently maintained. See Russian 
Government v. Lehigh Valley Railroad, 293 Fed. 135 (D. N. Y. 1923); Le- 
high Valley Railroad v. State of Russia, 21 F. (2d) 396 (C. C. A. 2d, 1927), 
cert. den., 275 U. S. 571, 48 Sup. Ct. 159, 72 L. ed. 432 (1927), it is to be 
presumed on the same premises expressed in the note of Mr. Colby. 

8 See Wulfsohn v. Russian Republic, supra note 7. 

97 Wall. 700, 19 L. ed. 227 (U. S. 1868). The Supreme Court said: 

“And yet, it is an historical fact that the government of Texas, then in full 
control of the State, was its only actual government; and certainly if Texas 
had been a separate State, and not one of the United States, the new govern- 
ment, having displaced the regular authority, and having established itself in 
the customary seats of power, and in the exercise of the ordinary functions 
of administration, would have constituted, in the strictest sense of the words, 
a de facto government, and its acts, during the period of its existence as such, 
would be effectual, and, in almost all respects, valid. And, to some extent, this 
is true of the actual government of Texas, though unlawful and revolutionary, 
as to the United States. 

“It is not necessary to attempt any exact definitions, within which the acts 
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the Confederate State was not a de facto government of 
the nature now ruling Russia within the two categories 
specified by the Supreme Court: (1) a government in its 
genesis unlawful but effectively exercising its sway over 
substantially all the territories of the sovereignty, and 
(2) a rebellious or other unlawful power controlling a 
part of the territory in defiance of a lawful government 
that maintains its authority over the remainder.” 

The Soviet power comes within the first classification 
described in Thorington v. Smith; i. e., a government 
originally unlawful but which has seized power and ex- 
pelled the regular authorities over substantially the whole 
territory of the sovereignty. In these instances the State 
Department has usually been prompt to afford recogni- 
tion as is evidenced by comparatively recent events in 
Bolivia, Peru, the Argentine Republic, and Brazil. 

A study of the Civil War precedents must lead to the 


of such a State government must be treated as valid, or invalid. It may be 
said, perhaps with sufficient accuracy, that acts necessary to peace and good 
order among citizens, such for example, as acts sanctioning and protecting 
marriage and the domestic relations, governing the course of descents, regulat- 
ing the conveyance and transfer of property, real and personal, and providing 
remedies for injuries to person and estate, and other similar acts, which would 
be valid if emanating from a lawful government, must be regarded in general 
as valid when proceeding from an actual, though unlawful government; and 
that acts in furtherance or support of rebellion against the United States, or 
intended to defeat the just rights of citizens, and other acts of like nature, 
must, in general, be regarded as invalid and void.” 

10 Thorington v. Smith, 8 Wall. 1, 19 L. ed. 361 (U. S. 1868). 

11 The Confederate Government exercised sway only over a portion of the 
territories of this country; and was regarded as a so-called “government of 
paramount force,” the Court said at 8 Wall. 1, 9: 

“Its distinguishing characteristics are (1) that its existence is main- 
tained by active military power, within the territories, and against the 
rightful authority of an established and lawful government; and (2), that 
while it exists, it must necessarily be obeyed in civil matters by private 
citizens who, by acts of obedience, rendered in submission to such force, 
do not become responsible, as wrongdoers, for those acts, though not war- 
ranted by the laws of the rightful government. Actual governments of 
this sort are established over districts differing greatly in extent and con- 
ditions. They are usually administered directly by military authority, but 
they may be administered also by civil authority, supported more or less 
directly by military force,” 

and cited the British suzerainty over Castine in Maine referred to in United 
States v. Rice, 4 Wheat. 246, 4 L. ed. 562 (U. S. 1816) and the American oc- 
cupation of Tampico during the Mexican War, mentioned in Fleming v. Page, 
9 How. 602, 13 L. ed. 276 (U. S. 1850). Territories thus temporarily occupied 
are regarded as territories of the occupying forces during the period of oc- 
cupation. The best known recent example is, of course, the occupation of Bel- 
gium by Germany. 
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conclusion that a greater degree of judicial recognition 
was afforded to the inferior class of sovereignty exercised 
by the Confederacy than has been conceded to the practi- 
cally universal sovereignty exercised by the Soviets 
throughout Russia.” The economic and sociological 
structure of the Confederate States did not, however, as- 
sume a novel form and was affected only to the extent 
required by the exigencies of the war. As a result the 
Supreme Court was faced primarily with a political prob- 
lem and drew the line of invalidity at the point where the 
Confederate enactments became “hostile in their purpose 
or mode of enforcement to the authority of the national 
Government.””* 


It was accordingly held that debts owing to loyal citi- 
zens were not discharged by payment to a Receiver of the 
Confederacy, and that a Confederate statute sequestrat- 
ing and decreeing the sale of stock of a South Carolina 
corporation belonging to loyal citizens was illegal and 
void so that the purchasers took no title thereby.*° While 


the Confederate enactments considered in the two in- 
stances last cited involved economic questions, the hold- 
ings are nevertheless justified from the politico-military 


12 The Courts conceded validity to corporations organized under the laws of 
a rebellious State, United States v. Insurance Companies, 22 Wall. 99, 22 L 
ed. 816 (U. S. 1874); protected trustees for investments in Confederate bonds, 
Baldy v. Hunter, 171 U. S. 388, 18 Sup. Ct. 890, 43 L. ed. 208 (1898); after 
some decisions to the contrary, Lamar v. Micou, 112 U. S. 452, 5 Sup. Ct. 221, 
28 L. ed. 751 (1884); Horn v. Lockhart, 17 Wall. 570, 21 L. ed. 657 (U. S. 
1873); sustained the right of the Bank of Tennessee to issue notes, Keith 
v. Clark, 97 U. S. 454, 24 L. ed. 1071 (1878); admitted belligerent rights in 
the armies, Ford v. Surget, 97 U. S. 594, 24 L. ed. 1018 (1878); and in the 
navies, Prize Cases, 2 Black 674, 17 L. ed. 459 (U. S. 1862), of the Confederacy, 
and enforced contracts payable in Confederate currency, Thorington v. Smith, 
supra note 10 

13 Baldy v. Hunter, supra note 12 at p. 400. 


14 Williams v. Bruffy, 96 U. S. 176, 24 L. ed. 716 (1877). The Court, how- 
ever, conceded the possibility of divesting title to specified property as dis- 
tinguished from a debt, saying: 

“Parties residing in the insurrectionary territory, having property in 
their possession as trustees or bailees of loyal citizens, may in some in- 
stances have had such property taken from them by force; and in that 
event they may perhaps be released from liability. Their release will de- 
pend upon the same principles which control in ordinary cases of violence 
by an unlawful combination too powerful to be successfully resisted.” 


15 Dewing v. Perdicaries, 96 U. S. 193, 24 L. ed. 654 (1877). 
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standpoint as necessary to prevent the unrecognized en- 
emy from profiting at the expense of loyal citizens. 

The Soviet Government has never been recognized by 
the United States even as a government de facto and it 
may therefore be said to have no juristic existence from 
the standpoint of American law. Its status as the ruling 
sovereignty in Russia has nevertheless been conceded by 
a most eminent judicial authority.” 

Diplomatic recognition as such of a de facto govern- 
ment appears to involve a contradiction in terms. De facto 
existence is inferred from a condition, and not from a 
theory. The State Department may by refusing de jure 
recognition withhold its stamp of approval from a gov- 
ernment that has wrongfully seized power or maintained 
its position. The courts have, however, repeatedly ad- 
mitted the factum of control by the Soviets over the terri- 
tories of Russia and the general obedience of its inhabit- 
ants to the sway of that power. De facto recognition by 
the executive may often prove highly material in its prac- 


tical effect." From the standpoint of private rights, how- 


16 Wulfsohn v. Russian Republic, supra note 7, This was upwards of nine 
years ago and at the present writing the sovereignty of the Soviet Republic 
over the territories of Russia does not appear to have diminished appreciably. 
See also the opinion in the above case in 202 App. Div. 421 at 424 (1922), 
reversed in the Court of Appeals, where the learned Appellate Division for 
the Second Department nevertheless conceded that: 

“It is a matter of common knowledge that the defendant, though not 
recognized by the government of the United States, is de facto, at least, 
the existing government of Russia, ‘so as to represent in fact the sover- 
eignty of the nation.’ (Williams v. Bruffy, 96 U. S. 176, 185).” 

See also Dougherty v. Equitable Life Assurance Society, 135 Misc. 103, 106, ° 
236 N. Y. Supp. 673 (1929), rev’d on other grounds, 228 App. Div. 624 (1929) ; 
Matter of Werenjchik 229 App. Div. 36, 240 N. Y. Supp. 619 (1930), aff'd, 
255 N. Y. 56, and 411, 173 N. E. 921, 175 N. E. 112 (1931), where the Court 
admitted in evidence documentary proof authenticated by the Soviets “to bring 
about equity and justice.” 

17 The State Department has conceded the existence of the Soviet régime 
as “functioning in Russia” qualified, of course, by its refusal to accord recog- 
nition. See note of Mr. Secretary Hughes in Russian Government v. Lehigh 
Valley R. R. Company, 293 Fed. 135, (137 D. N. Y. 1923). Important conse- 
quences may spring from de facto recognition by the executive as was held 
in Luther v. Sagor by the British Court of Appeal (1921) 3 K. B. 532, which 
indicates that diplomatic recognition de facto may be difficult to distinguish 
from such recognition de jure in its practical effects upon property and con- 
tract rights. See McNair, Judicial Recognition of States and Governments 
(1921-22) British YEAR Book or Int. Law 57, 66 
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ever, the judiciary is not wholly concluded by absence of 
diplomatic recognition, since a concrete question of fact 
is presented from the conceded sovereignty of an unrecog- 
nized government from which the courts may draw, and 
have drawn, their own independent conclusions. 

The decisions disclose that the actual sovereignty of the 
Soviets is conceded by the courts to exist to a greater de- 
gree than was ever recognized with respect to the Con- 
federate States. The same considerations that might have 
impelled non-recognition of Confederate enactments 
would not appear to exist so far as the Soviets are con- 
cerned, as there is not, and presumably has never existed, 
any recognized state of war between this country and 
the latter. Nor should our public policy treat with the 
same degree of severity a sovereignty, albeit wrongfully 
assumed in invitum, over a territory to which the United 
States has at no time asserted any claim, in the absence of 
other factors not present in the case of the Confederate 
States. The conclusion is inevitable that these other fac- 
tors, fundamentally economic in their implications, have 
influenced the decisions and in fact the entire attitude not 
only of the State Department, but also of our courts, with 
respect to the Soviet decrees. 

The primary consideration established by the Civil 
War cases is the protection of the property and contract 
rights of our own citizens. A number of decisions that 
decline to sustain the validity of the Soviet decrees as a 
defense in actions against American corporations were 
consistent with this principle as the plaintiff was himself 
an American citizen." The precedents justify the courts 
in declining to recognize confiscatory decrees that might 
be prejudicial to our own citizens even at the expense of 
another citizen of this country. 


18 See Sokoloff v. National City Bank, supra note 3; Dougherty v. Equitable 
Life Assurance Society (decision of Appellate Division), supra note 4; al- 
though in the latter case it did not appear from the opinion whether the as- 
signors of the plaintiff were or were not American citizens. 

4 
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But there also have been numerous decisions arising 
from suits by Russian nationals against American corpo- 
rations on obligations that the Soviet decrees had pur- 
ported to abolish. Regard for the principles of the Civil 
War cases would have furnished ample precedent for 
denying recovery in deference to the damage resulting to 
our own citizens for the benefit not only of a foreigner but 
of a Russian, expatriated though he may have been. The 
great weight of authority, however, has declined to give 
any effect to the confiscatory decrees, or to the decrees 
abolishing such obligations, even where our own citizens 
were compelled to respond for the benefit of a foreigner.” 
In the leading case that has denied recovery,” the result- 
ing damage would have affected American creditors of 
the plaintiff insurance company only indirectly as the de- 
fendant was the superintendent of insurance entrusted 
with a fund, and the decision was based largely upon the 
failure of the parties instituting the action to prove proper 


authority from the defunct plaintiff. That decision, more- 
over, has since been explained on the ground that the suit 
was one in equity where the court might take into con- 
sideration the possibility of a double recovery against the 
defendant.” Where the action is at law, the possibility, 
asserted by the court to be remote, of some future liability 
to the Soviet Government has been held to be no defense,” 


19 Petrogradsky etc. Bank v. National City Bank, supra note 1 (Russian 
bank defunct in Russia but domiciled in Paris against American bank) ; Slios- 
berg v. New York Life Ins. Co., 244 N. Y. 472, 155 N. E. 745 (1925) (Russian 
citizen against American insurance company); Joint Stock Company v. Na- 
tional City Bank, 240 N. Y. 368, 148 N. E. 552 (1925) (Russian industrial 
concern defunct in its primary domicile against American bank). But where 
no quorum of directors remains, and the cause of action arose without the 
domicile, relief has been denied. Severnoe Securities Corp. v. L. & L. Insur- 
ance Co., 255 N. Y. 120, 174 N. E. 229 (1931). 

20 Russian Reinsurance Co. v. Stoddard, 240 N. Y. 149, 147 N. E. 703 (1925), 
revg, 211 App. Div. 132, 207 N. Y. Supp. 574 (1925). 

21 See First Russian Insurance Co. v. Beha, 240 N. Y. 601, 148 N. E. 742 
(1925), aff’g, 212 App. Div. 841 (1925); Petrogradsky Bank v. National City 
Bank, supra note 1 at p. 39; Matter of People (Russian Reinsurance Com- 
pany), 255 N. Y. 415, 425, 175 N. E. 114 (1931). 

22 See authorities cited supra note 21. 
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and the decision in Russian Reinsurance Co. v. Stoddard” 
may be confined largely to the broad facts of that case. 


The refusal to give effect to the confiscatory decrees in 
the case of Russian claims for bank deposits or insurance 
moneys can in the last analysis be justified upon the ground 
that the American defendant owed the moneys to some- 
one, and if sufficient authority were established for the 
institution of the suit and if some evidence existed that the 
foreign entity was not defunct, recovery should be per- 
mitted even in favor of a personality “half dead and half 
alive.”** It further appears, however, from many of these 
cases that the Russian assets of the American defendants 
had been conficated without any effort at compensation 
and that they had suffered heavily as the result.” The 
fact of the confiscatory decrees was fully conceded in all 
these cases and the decisions must be predicated in a con- 
siderable degree upon the refusal of our courts to con- 
cede validity to decrees of a foreign sovereign power con- 
fiscating private property and annulling claims between 
private parties without compensation, even if resulting in 
damage to our nationals for the benefit of foreigners. 


Where the issue is between foreigners and expatriated 
Russian concerns, the courts have extended no greater de- 
gree of courtesy to the confiscatory decrees, notwithstand- 
ing previous recognition of the Soviets by the sovereign 
of the plaintiff’s domicile.** From the standpoint of pro- 


28 Supra note 20. Although the New York Appellate Division followed the 
Stoddard case with respect to equitable proceedings for the distribution of 
funds deposited by Russian insurance companies with the State Superintendent, 
and denied the right of enforcement to claimants other than domestic claim- 
ants or those who had taken out policies through the offices here, Matter of 
People etc, 229 App. Div. 637, 243 N. Y. Supp. 35 (1930), the Court of Ap- 
peals was of the contrary opinion, and went to the further extent of holding 
that any surplus remaining after payment of all claims that might be filed, 
should be remitted to the directors. See note 21, supra. 

24 See James & Co. v. Rossia Insurance Co., 247 N. Y. 271, 160 N. E. 367 
(1928) aff’g, 220 App. Div. 404, 221 N. Y. Supp. 739 (1927). 

25 These aspects were considered but rejected as insufficient to a defense in 
Sokoloff v. National City Bank, supra note 3 at p. 169, and in other cases here- 
tofore cited. 

26 James & Co. v. Second Russian Insurance Co., 239 N. Y. 248, 146 N. E. 
369 (1925) aff’g, 210 App. Div. 82, 205 N. Y. Supp. 472 (1924). The court 
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tecting the rights of our own nationals, no criticism can 
be directed at decisions to this effect. No American de- 
cisions have been found involving suits at law to enforce 
rights in their nature executory as between Russian na- 
tionals of the one part, and the Soviet Government or 
exiled Russian corporations of the other part,” but it is 
fair to assume that the confiscatory decrees would be re- 
ceived with no greater respect, unless perhaps there was 
presented some issue of status either as to personal or prop- 
erty rights. 

It should be borne in mind that the American decisions 
to which reference has heretofore been invited, arose pri- 
marily under executory situations, and have resulted in 
substantial unanimity of opinion declining to enforce the 
Soviet decrees with respect to claims and obligations. The 
destruction of vested contract rights, particularly when 
without compensation, has been distasteful to all Amer- 
ican constitutional notions, and the nullification of an 
obligation has no necessary extraterritorial validity, on 
the analogy of foreign bankruptcy laws purporting to 
affect the claims or obligations of our nationals.” 

A more delicate question arises from accomplished con- 
fiscations of property, and the necessary uncertainties and 
possible complications resulting from refusal to recognize 
titles so acquired. The British Court of Appeal, in 
Luther v. Sagor®™ accepted readily the mere de facto dip- 
lomatic recognition by its sovereign to sustain the rights 
of the purchaser deriving title under the confiscatory de- 
crees. In Banque de France v. Equitable Trust Com- 


pointed out that the treaty between Great Britain and the Soviets specifically 
saved the rights of the respective parties for claims of their nationals against 
the other party. 

27 The French courts appear to hold that the expatriated directors have no 
power to represent the corporation, because the latter was not recognized by 
the state of domicile. See Matter of People, supra note 23 at p. 650. Diplo- 
matic recognition may well impel this negative result. 

28 See Petrogradsky etc. Bank v. National City Bank, supra note 1 at p. 31; 
James & Co. v. Second Russian Insurance Co., supra note 26 at p. 257. 

29 Supra note 17. It is worthy of note that the defendant whose title was 
confirmed by the Court of Appeal was a British subject, and the plaintiff a 
Russian corporation. 
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pany,” earmarked gold entrusted by the plaintiff to the 
former Russian State Bank and admittedly confiscated by 
the Soviets was shipped to the American defendants whom 
the plaintiff sued for conversion. The Court in sustaining 
a number of defenses predicated upon the confiscatory de- 
crees said inter alia:* 


“Justice requires that effect should be given by our 
courts, even though we do not recognize the Russian 
Government, to those acts in Russia upon which the 
rights of our citizens depend, provided that in so do- 
ing our judicial department does not encroach upon 
or interfere with the political branch of our govern- . 
ment.” 


The decision is consistent with the theories of the Civil 
War cases to afford protection to our citizens, and was of 
greater necessity to that end, since the defendants were 
admittedly bailees only for third parties. Those defend- 
ants did not have a conceded obligation to pay to someone 


moneys received for deposit on general account, as in the 
case of the banks and insurance companies involved for 


example in the Petrogradsky, Joint Stock Company and 
Sliosberg decisions. 


Instances involving status or rights in rem may neces- 
sitate, in justice to our own citizens, the application of 
realistic concepts, if not the recognition as such of the 
Soviet decrees, as appears from the dictum of Judge Car- 
dozo in Sokoloff v. National City Bank:” 


3033 F. (2d) 202 (S. D. N. Y. 1929). 


31 33 F. (2d) 202, 206 (S. D. N. Y. 1929). The decision may hereafter be 
explained from the plaintiff’s own allegation that the Soviet Union was a 
sovereign government, affording the District Court, as the opinion stated, the 
opportunity to decline jurisdiction by reason of its lack of power to adjudicate 
title derived through a government concededly sovereign; also that French 
recognition of Russia might lend quasi-validity to the decrees of confiscation. 
But the expressed views of the court go so far that the decision cannot solely 
be predicated upon these grounds. 


82 Supra note 3 at 165. The Appellate Division of the Supreme Court (First 
Department, New York) has very recently applied that principle in holding that 
former owners of oil properties in Russia confiscated under the decrees, have 
no recourse against American nationals who purchased oil derived from such 
property. Salimoff v. Standard Oil Co. of New York, 262 N. Y. Supp. 693 
(1933). 
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“The defendant is not a bailee for the plaintiff, nor 
were any of its assets earmarked to the plaintiff's use. 
If that were its position, there would be other tests 
of liability. Surrender to overwhelming force would 
excuse the loss or destruction of the subject of a bail- 
ment whether the force that overwhelmed was legiti- 
mate or lawless. That is not the case before us.” 


In another case involving status rather than contractual 
rights, the New York Court of Appeals declined to afford 
recognition to the Soviet decrees of corporate death, and 
sustained the conveyance of its American assets by a Rus- 
sian insurance company to a domestic corporation formed 
for the purpose under more or less irregular authority 
after constructive seizure under the Soviet decrees.” The 
authority of the Russian trustee to assign the American 
shares to the new corporation and to take its shares of 
stock as trustee was justified on the ground of an emer- 
gency “so great as to vest it by force of its existence with 
extraordinary power.” 

Since the cases of executory obligations involved a con- 
ceded duty to pay to some one, ultimate injustice to our 
nationals did not result, barring the seizure of their Rus- 
sian assets, a circumstance too indirectly related to affect 
the question before the court. The confiscatory decrees 
could, therefore, be disregarded in accordance with our 
fundamental policy, and the principal issue reduced to 
whether or not the plaintiff actually was the party entitled 
to recover. Where the plaintiff was an individual, no 
serious problem presented itself. Where, however, a Rus- 
sian corporation claimed to be bringing suit, it was essen- 
tial for the court to make independent investigation as to 
who the plaintiff really was. If the Soviet decrees be dis- 
regarded, the artificial entity might be said to have sur- 
vived, mangled in truth, and rigorously excluded from the 
land of its birth.** Great difficulty might inhere in de- 

83 James & Co. v. Rossia Insurance Co., supra note 25 at p. 269. The plain- 


tiff’s assignor was not an American citizen. __ 
84 See Petrogradsky etc. Bank v. National City Bank, supra note 1. 
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termining whether the fruit of the judgment would be 
distributed to those entitled thereto, but our Courts can- 
not be burdened with a greater duty than to ascertain 
whether the recipients have exhibited a fair show of au- 
thority to represent the semi-defunct entity in view of the 
unprecedented circumstances.” 

A review of the principal decisions will disclose that 
recovery was permitted upon establishing that the suit was 
instituted at the behest of some remnant of a responsible 
managing agency, as where it appeared that the exiled 
organization had maintained its foreign branch or had 
thrust its roots into new soil and secured a specified domi- 
cile (usually in Paris) for the transaction of new business 
or to wind up its surviving assets.” Where some one or 
more of these features were absent, recovery was denied.” 

The decisions of the American courts denying recovery 
need not be predicated upon the theory that the courts 
were enforcing the Soviet decrees or the confiscatory en- 
actments.** There was present in each instance some fea- 
ture of general law, such as lack of proof that the plain- 
tiff had the right or capacity to sue, or possible damage 
to our citizens without compensating elements, upon 
which the court might find as an independent fact that 
the acts of the Soviets had so resulted as to bring about 
an inevitable situation compelling recognition of a fait 
accompli. 


35 See Matter of People etc., supra note 23 at p. 647; Matter of People, 
etc., supra note 21. 

36 See Petrogradsky Bank v. National City Bank, supra note 1; First Rus- 
sian Insurance Co. v. Beha, supra note 21 at p. 643; Joint Stock Co. v. Na- 
tional City Bank, supra note 5; cf. Russian Commercial etc. v. Comptoir etc., 
supra note 1. 

37 Russian Reinsurance Co. v. Stoddard, supra note 20. That decision may 
also be explained on other grounds as heretofore discussed. See Matter of 
People, supra note 23; Andre v. Beha, 211 App. Div. 380, 208 N. Y. Supp. 
65 (1925) aff'd, 240 N. Y. 605, 148 N. E. 724 (1925); Severnoe Securities 
Co. v. L. & L. Securities Co., supra note 19. In Matter of People, supra note 
21 at p. 435, the Court conditioned payment to a minority board upon their 
giving adequate security. 

38 Supra note 31. See, however, the views of the New York Appellate Di- 
vision in Salinoff v. Standard Oil Company of N. Y. supra note 32 where the 
Court seemed prepared to recognize the effect of the confiscatory decrees as 
applied to property within Russia, The case is pending in the Court of Ap- 
peals at this writing. ; 
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Sokoloff v. National City Bank® has paved the way by 
inference for the exemption from liability for specific 
property seized in virtue of confiscatory decrees, and the 
views expressed in the Banque de France case may have 
the result of legitimatizing titles to specific property sim- 
ilarly affected, at least where injury may result to our own 
citizens from refusal to give effect thereto. 

It is perhaps idle to speculate upon the effect that dip- 
lomatic recognition may have upon judicial opinion, but 
the writer hazards the view that diplomatic recognition 
(even in the absence of special treaty clauses by way of 
reservation) would not necessarily require the recognition 
of the Soviet decrees when applied to executory situations, 
either to nullify vested contract rights or to destroy estab- 
lished obligations.*° The French courts, with character- 
istic realism, have refused as contrary to the policy of the 
forum, notwithstanding France’s recognition of the So- 
viets, to enforce claims of the Russian State for property 


without its jurisdiction alleged to have been nationalized.“ 
Recognition by Great Britain has not had the effect of 
destroying executory claims by the foreign branches of 


42 


nationalized banks,” although such recognition has re- 
sulted in validating titles to property effected through 
confiscation, contradictory as this may appear to the pol- 
icy of the forum. 


39 Supra note 32. 

40 To establish the converse proposition diplomatic recognition was not required 
as a prerequisite to validate title derived through confiscation by the Constitu- 
tionalist armies in Mexico. O’Neill v. Central Leather Co., 87 N. J. Law 552, 
94 Atl. 489 (1915). On appeal to the Supreme Court, however, the decision 
was affirmed on the ground that intervening recognition de facto and de jure 
had retroactive effect. Oecetjen v. Central Leather Co., 246 U. S. 297, 38 Sup. 
Ct. 309, 62 L. ed. 726 (1917). 

41 Etat Russe v. Cie. Russe de Navigation, (1925) Tribunale de Commerce 
de Marseilles, Dalloz Jurisprudence Generale, 361. See further, Habicht, op. 
cit. supra note 1 at p. 228. The courts of a vessel’s situs may enforce rights 
of its citizens in opposition to executory claims of its sovereign. See Cottam 
v. Comision etc. de Henequen, 149 La. 1026, 90 So. 392 (1921). 

42 Russian Commercial Bank v. Comptoir, supra note 1. 

43 Luther v. Sagor, supra note 17. The decision may in part be explained 
by the policy inherent in the Anglo-Russian commercial treaty, then just con- 
cluded. The Court of Appeal, although conceding that the Russian decrees 
of confiscation were at variance with the economic and social concepts of the 
forum, refused to afford any weight to that feature, notwithstanding the de- 
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In the event of American diplomatic recognition the 
courts would be concerned from the standpoint of title 
to confiscated property only with such property as was 
seized within Russian territory, or perhaps on the high 
seas. It is extremely unlikely that cases would be pre- 
sented of consummated seizures outside of such territory 
and the claim of the Soviet State with respect to proper- 
ties alleged to have been nationalized but remaining be- 
yond its arm is necessarily executory and need not be rec- 
ognized. But whatever disposition might be made in that 
respect, diplomatic recognition would not have retroac- 
tive effect as to any claims by the Soviets for property 


claimed to be nationalized that did not have a situs within 
Russian territory.“ 


There remains some field for speculation as respects 
claims for and titles to properties actually confiscated, and 
thereafter purchased or otherwise acquired by third par- 
ties. At the present time a case arising under the circum- 
stances of Luther v. Sagor should nullify the alleged con- 
fiscatory title as was held by the trial justice in that case 
before there was evidence of de facto recognition.“ In 
the event that diplomatic recognition should ensue and 
injury result to an American citizen from enforcing a con- 


cision of the House of Lords in Lecouturier v. Rey, (1910) A. C. 262, which 
— to enforce the French confiscatory legislation against the Chartreuse 
onks. 

44 Lehigh Valley R. R. Co. v. State of Russia, 21 F. (2d) 396 (C. C. A. 
2d, 1927), cert. den., 275 U. S. 571, 48 Sup. Ct. 159, 72 L. ed. 432 (1927), where, 
in a suit by the recognized representative of the defunct Russian government, 
the defendant’s claim that it might be required to pay again in the event of 
recognition, was answered by the Court in the words “it is only the acts per- 
formed in its own territory that can be validated by the retroactive effect of 
recognition. Acts theretofore performed outside its own territory cannot be 
validated by recognition.” There is a dearth of authority in support of this 
proposition. But Kennett v. Chambers, 14 How. 38, 14 L. ed. 16 (1852), may 
be referred to, and judicial policy in reference to confiscatory decrees would in 
all likelihood lead to the same result notwithstanding Oetjen v. Central Leather 
Co., supra note 40, where the seizure retroactively enforced was by Mexican 
armies of the faction supported by our executive and within Mexican territory. 

45 (1921) 1 K. B. 456. It must not be overlooked that the defendant whose 
title was confirmed by the Court of Appeal was a British subject and the plain- 
tiff a Russian Corporation. An American purchaser of merchandise derived 
through confiscation has received corresponding protection in our courts irre- 
spective of recognition. See Salimoff v. Standard Oil Co., supra note 32. See 
also Habicht, op. cit. supra note 1 at p. 254. 





486 THE GEORGE WASHINGTON LAW REVIEW 


fiscatory decree, our courts might well decline to take 
jurisdiction and leave the plaintiff asserting title derived 
through confiscation without judicial remedy, in the light 
of our established policy. Where, on the other hand, the 
suit is by the disseized plaintiff against a defendant claim- 
ing title so obtained, the nationality of the parties might 
prove highly material. 

In the light of the above considerations much of the 
uncertainty deplored by writers on the subject“ as result- 
ing from failure of recognition would seem to vanish. 
Diplomatic recognition would unquestionably have pro- 
found consequences upon relations between the Russian 
State and the United States, and upon the relations be- 
tween these states and other sovereign states. From the 
standpoint of private rights, however, the precedents so 
far established bear little relation to the existence or non- 
existence of diplomatic recognition. 

If it should become necessary to adjudicate questions 
regarding devolution of title to specific property our 
courts would do their utmost not to interpret the foreign 
law as affording rights of confiscation.“ If the judiciary 
should, however, be directly faced by the problem, the 
provisions of the treaty would govern and failing explicit 
provision, the courts in deference to our settled policy 
with respect to confiscatory enactments may either decline 
jurisdiction or, it is submitted, decide in such a manner 
as to protect the rights of our nationals. Our courts are 
bound by written constitutional provisions to an extent 
that the courts of other lands are not affected, and the 
economic policy of this country may, therefore, play a 
34 YALE L. J. 499, frequently cited by the most eminent authorities; Fraenkel, 
The Juristic Status of Foreign States, Their Property and Their Acts (1925) 
25 Cor. L. Rev. 544, also much cited; to both of whom the writer neverthe- 
less is under distinct obligation for the material furnished. It should be borne 
in mind that their views were expressed at a time prior to numerous decisions 
since handed down, that have gone far to clarify the status of the law even 
in the absence of recognition. 


47 See Frenkel v. L’Urbane Fire Insurance Co., 251 N. Y. 243, 167 N. E. 
430 (1929) modifying, 225 App. Div. 332, 233 N. Y. Supp. 206 (1929). 
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greater part in the decision than appears on its face from 
Luther v. Sagor. 

The most difficult problem springs from the novel eco- 
nomic functions assumed by the Russian State as such. 
Ordinary business transactions formerly conducted with 
Russian individuals or corporations must hereafter have 
the State as a contracting party, at least so long as Russia 
refrains from modifying her present economic policy. 
Our Courts are not open to the suit of our citizens to en- 
force claims against that State, and they would be forced 
to proceed in such Russian tribunals as might or might 
not be open to them. 


Property of a foreign State is not subject to process or 
seizure, either under attachment* or libel,” irrespective 
of diplomatic recognition. The growing tendency” 
differentiate between property used for governmental pur- 
poses proper as against such as may be employed in ordi- 
nary commercial pursuits, was ultimately obliterated by 
the Supreme Court” so that any property involved in 
Russian trade may now be exempt from seizure, except to 
the extent that the Soviets may see fit to conduct its com- 
mercial activities through the medium of corporations 
controlled by the State.” 


The theories giving rise to governmental immunity are 
numerous, but for practical purposes may be classified as 


48 Wulfsohn v. Russian Republic, supra note 7. 

49 Berizzi Bros. Co. v. S. S. Pesaro, 271 U. S. 562, 46 Sup. Ct. 611, 70 
L. ed. 1088 (1926); or under proceedings supplementary to execution, Dexter 
v. Kunglig, 42 F. (2d) 705 (C. C. A. 2d, 1930). 

50 The most convincing expression of the proposed modified view appears in 
the opinion of Circuit Judge Mack in The Pesaro, 277 Fed. 473 (S. D. N. Y. 
1921). The same view has been embodied in the Draft Convention on Com- 
petence of Courts in Regard to Foreign States, (1932) 26 Am. Jour. INT. 
Law —— 3. The law of England had long been in doubt. See The Charkieh, 
(1873) L. R.4 A. & E. 59. 

51 Berizzi Bros. Co. v. Pesaro, supra note 49, following the definitive views 
of British courts; The Parlement Belge, (1880) L. R. 5 P. D. 197; The 
Jassy, (1906) P. 270; The Porte Alexandre, (1920) P. 30. 

52 Sloan Shipyards v. United States Shipping Board Emergency Fleet Corp., 
258 U. S. 549, 42 Sup. Ct. 396, 66 L. ed. 760 (1922); United States v. 
Deutsches Kalisyndikat Gesellschaft, 31 F. (2d) 199 (S. D. N. Y. 1929); U 
S. Shipping Board v. Societa Italiane Amenti (Corte d’appello Genoa) Juris- 
prudenza Italiane I. 2. 271 (1925). 
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(1) the inherent impropriety of a foreign court interfer- 
ing with the functions of a sovereign state (2) the im- 
possibility of securing satisfaction by customary judicial 
enforcement process and (3) grave diplomatic and politi- 
cal results from attempting to do so. The reason for the 
first consideration is greatly shaken where the transac- 
tion bears no reference to governmental functions to which 
one is ordinarily accustomed, and the second is overborne 
where the property seized by attachment or libel is within 
the custody of the tribunal. The Supreme Court, in de- 
ciding the Berizzi case, and the New York Court of 
Appeals, from its holding in the Wulfsohn case must, 
therefore, have been primarily influenced by the impli- 
cations inherent in the third of these considerations. 
Even the absence of diplomatic relations could not ob- 
viate a possible war with the Soviets, or some form of 
reprisal. 

The wholesale process of confiscation in Russia has re- 
sulted in the assertion of ownership and actual possession 
by the State proper of the bulk of the personal property 
so confiscated. Claims by former owners to seized prop- 
erty or for damages by reason thereof, must therefore in 
large measure be asserted against the Russian State, a 
procedure which is inadmissible through court action 
even in the absence of recognition. To the extent that 
the Russian Government may see fit to vest the title to 
confiscated property in the hands of its corporate or in- 
dividual instrumentalities, the personal immunity from 
suit would probably be removed.* The mere right of an 


53 Supra note 49. 

54 See supra note 52. In United States v. Deutsches Kalisyndikat Gesell- 
schaft, supra note 52, the Court held that the corporate instrumentality of a 
foreign State cannot claim immunity from suit even if it be shown that the 
defendant was acting within its authority as agent of a foreign government. 
On the theory of United States v. Lee, 106 U. S. 198, 1 Sup. Ct. 240, 27 L. ed. 
171 (1882), action against an agent of the Soviets responsible for the con- 
fiscation of American property might well be sustained even though he were 
acting under the direction of his Government, although there are concededly 
decisions to the contrary, arising mainly out of questions involving the State’s 
public debts. If the representatives of the State can be sued where they are 
asserting authority by virtue of an unconstitutional enactment, Ex Parte Young, 
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American or other foreigner, however, to bring a suit has 
no bearing upon the devolution of the titles resulting from 
the confiscatory decrees and this is perhaps the one fea- 
ture that the failure of recognition may or may not leave 
open. 

The only substantial modifications of the views of the 
courts that might result from diplomatic recognition of 
the Soviets, whether de facto or de jure, would therefore 

(1) affording the present Russian State the right to 
sue in our courts, and (2) a possible tendency to adjudi- 
cate questions involving the status of Russian corpora- 
tions and the devolution of property inside of Russia from 
the standpoint of the confiscatory decrees as such.” 

On the other hand the following doctrines would ap- 
pear to be established law irrespective of diplomatic rec- 
ognition: 

(1) The Soviet State cannot be sued and its property 
cannot be seized either by attachment, by libel, or other- 
wise, irrespective of the unprecedented functions assumed 
by the State as such. 


209 U. S. 123, 28 Sup. Ct. 441, 52 L. ed. 714 (1908), or to recover taxes under 
a void statute, Atchison Co. v. O’Connor, 223 U. S. 280, 32 Sup. Ct. 216, 56 
L. ed. 436 (1911), International Paper Co. v. Burrill, 260 Fed. 664 (D. Mass. 
1919), it may well be argued that suit should lie against the party responsible 
for an act deemed void in the light of our public policy. The decision in such 
a case might well turn upon whether the confiscation took place within Russian 
territory or outside of that territory, and whether the agent was performing 
a commercial function vis a vis a governmental function. See Habicht, op. cit. 
supra note 1 at p. 256. 

55 Issues between the Russian State and its nationals, or between Russian 
nationals, or to which foreigners are parties may well involve questions aris- 
ing under the Soviet decrees. If the British House of Lords in Lecouturier 
v. Rey, supra note 43, saw fit to disregard the French law of Associations con- 
fiscating the properties of the Chartreuse monks, our courts might well refuse 
to enforce the far more drastic confiscatory decrees of the Soviets irrespective 
of recognition. Lecouturier v. Rey was predicated in part upon the view that 
the French law of Associations was in the nature of a penal statute having no 
extraterritorial effect, and would appear to lay a firm foundation for our courts 
to follow, except where the issue concerns a question distinctly local to Russian 
territory. If the rights of our citizens should be involved, place remains for 
the application of our own public policy in their interests, as in Salimoff v. 
Standard Oil Co. of New York, supra note 31, where the defendant who was 
protected under a confiscatory title was an American corporation, and the court 
laid stress upon the fact that the decrees were binding upon Russian nationals 
as respects the devolution of title within Russia, notwithstanding the absence 
of recognition. 

56 Wulfsohn v. Russian Republic, supra note 7; Berizzi Bros. Co. v. Steam- 
ship Pesaro, supra note 48; Dexter v. Kunglig, supra note 49. 
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(2) Personal or corporate agencies of the Soviets who 
are not engaged in strictly governmental functions would 
probably be subject to suit.” 

(3) The decrees annulling the share capital of Russian 
corporations and confiscating their property would not 
prevent the assertion of executory rights even against 
American citizens if the court were satisfied that the 
parties instituting the action were properly authorized 
to administer the proceeds of recovery.” 

(4) The Soviet decrees purporting to annul the obliga- 
tions outside of Russia, of Russian individuals or corpo- 
rations, or of foreign concerns doing business in Russia, 
would not be recognized.” 

(5) Claims of the Soviet State to confiscated property 
outside of Russia that had not been reduced to possession 
would not be enforced.“ 

(6) The Soviet law of succession escheating to the 
State all but a modicum of a decedent’s property would 
probably not be enforced with respect to property of a 
Russian decedent situate outside of Soviet territories.” 

(7) An American bailee or custodian of property 
seized by the Soviets would be relieved of liability.” 


57 Sloan Shipyards v. United States Shipping Board Emergency Fleet Cor- 
poration, supra note 52; United States v. Deutches Kalisyndikat Gesellschaft, 
supra note 52; United States v. Lee, supra note 54. 

58 Petrogradsky Bank v. National City Bank, supra note 1; Sliosberg v. New 
York Life Insurance Co., supra note 19; Joint Stock Co. v. National City 
Bank, supra note 19. See dissenting opinion of Crane, J. in Russian Reinsur- 
ance Co. v. Stoddard, supra note 20. Matter of People, supra note 21. But 
see note 27, supra. 

59 Petrogradsky Bank v. National City Bank, supra note 1; James & Co. v. 
Second Insurance Co., supra note 28. 

60 Etat Russe v. Cie. Russe de Navigation, supra note 41; Russian State v. 
Cie. Ropit (1925), 53 Journal de Droit International 687. To the same effect 
see also Federazione v. Commissariato, (Civil Court of Rome, 1924) 51 Clunet 
257, holding that private property of Italian citizens residing at Rome was not 
subject to confiscation by the Soviet decrees. 

61In a case decided by the Tribunal of Athens, January 1924, 5641 Themis 
Tome XXXV, page 603, Clunet 1925, page 1143, the plaintiff as universal 
legatee of a Russian citizen, was allowed to recover moneys on deposit with 
the Bank of Greece under the old Russian law of succession notwithstanding 
the confiscatory decrees applicable to the decedent as a Russian. The weight 
of opinion in Germany appears to coincide with this view as respects the en- 
forcement of rights to property of deceased Russians in Germany notwith- 
ee recognition of the Soviets. See Habicht, op. cit. supra note 
1 at p. , 

62 See Williams v. Bruffy, supra note 14; Sokoloff v. National City Bank, 
supra note 32. 
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(8) An American national purchasing for value prop- 
erty derived through confiscation, would probably be pro- 
tected;* but this doctrine would not be extended, in ab- 
sence of recognition, to protect others than our nationals.” 


(9) An American national receiving gold or currency 
for value without notice would be protected against any 
claim of defect in title derived through confiscation.” 


(10) Claims that might be asserted with respect to 
property outside of Russian would not be afforded retro- 
active effect in the event of recognition.” 


Absence of recognition has afforded the courts ample 
opportunity to interpret the acts of the Russian State in 
the light of our public policy with due regard to the deep- 
seated public sentiment in this country against placing the 
judicial stamp of approval either upon confiscation, or 
upon the abolition of obligations without compensation. 
Even if recognition should ensue, considerable ground 
would nevertheless remain for the application of these 
concepts so far as consistent with specific treaty stipula- 
tions, and the courts could still invoke our recognized 
public policy against the consequences of communistic 
theories of property rights, in protection to our own citi- 
zens, and to enforce our generally accepted views of in- 
herent right and justice.” 


63 Salimoff v. Standard Oil Co., supra note 32. We hazard the further con- 
clusion that title derived through a confiscatory decree might be deemed void- 
able and hence passing to a purchaser for value without notice irrespective of 
nationality. See Habicht, op. cit. supra note 1 at p. 254; McNair, Judicial 
Recognition of States and Governments, supra note 17. 

64 Luther v. Sagor in Court of first instance, supra note 45. As a practical 
matter, much of the Russian export trade necessarily involves merchandise 
having its genesis in confiscation, direct or indirect. A contrary decision by 
the Court of Appeal in Luther v. Sagor for example, would greatly have em- 
barrassed the results anticipated from the then recent Anglo-Soviet trade agree- 
ment. 

65 This result should be arrived at because of the peculiar nature of gold or 
currency, in which a thief may make title. See McNair op. cit. supra note 17, 
at p. 63 n. (c). 

66 Lehigh Valley R. R. v. State of Russia, supra note 7; Kennett v. Cham- 
bers, supra note 44. 

67 Habicht op. cit. supra note 1 p. 256 “A recognition of the Union of the 
Socialist Soviet Republics did not involve in Europe an enforcement of the 
entire Soviet legislation outside of Russia” on the ground of what he describes 
as “the exception of public order” for which a more familiar term would be 
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“as contrary to public policy.” His interpretation of the views of Judge 
Cardozo in Sokoloff v. National City Bank, supra note 32, are instructive 
where he states (21 Journal of International Law p. 252): 

“This statement is nothing else but an inversion of the exception of pub- 
lic order. Instead of saying Soviet decrees are law but they will not be 
enforced if in a given case it is against public order, the court says: Soviet 
decrees are not law; but, exceptionally, when such non-recognition would 
lead to a result in opposition to public order, these decrees, nevertheless, 
will be enforced like law.” 


Diplomatic recognition of the Soviets would probably have the effect of 
reversing the presumption as so interpreted, without, however, precluding the 
application through the Courts of our economic views to such of the Soviet 
activities as might be deemed contrary to our fundamental constitutional and 
social concepts. The change, if any, would be largely a matter of degree, and 
should not alter the general trend of judicial opinion as heretofore expressed. 
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EDITORIAL NOTES 
EcoNoMIC AND LEGAL ASPECTs OF THE “GoD CLAUSE” DILEMMA 


The insertion in bonds, mortgages, and other instruments of the 
clause which requires payment at the option of the creditor of prin- 
cipal and interest in gold coin of the “same weight and fineness” as 
gold in circulation when the debt was incurred, raises many economic 
and legal problems. It is estimated that in the year 1933 the Amer- 
ican people must set aside thirty billion dollars out of national in- 
come to take care of interest and principal on the total public and 
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private debt." The burden is alarming in a year like 1933 when the 
national income will probably be less than forty billion dollars.? To 
further complicate the problem, roughly half of the outstanding 
mortgages and bonds which make up the public and private debt con- 
tain “gold clauses.”* The total gold supply of the United States 
approximates only four billion dollars* which at the present time is 
locked up in the banks by the Executive Order of March 6.° It is 
obvious that payment of public and private debts in 1933 in gold, or 
currency exchangeable for gold is for all practical purposes impos- 
sible. If some loophole can be found legally to avoid payment of 
these contracts in gold it will mean the saving from bankruptcy of 
many debtors. 

At present the nation is in an economic difficulty from which the 
creditor would be protected if the courts should enforce payment of 
the contract in gold. Requirements on the percentage of gold back 
of a paper dollar have been lowered,® and under present provisions it 
is possible for the Federal Reserve banks to issue Federal Reserve 
notes with no security other than notes, bonds, or non-self-liquidating 
paper. With the supply of gold fixed and unchangeable the paper 
currency of the country can be doubled or tripled any moment it may 
be decided the “emergency” requires it. The United States gov- 
ernment will now no longer redeem paper money in gold and seems 
to be embarked on a policy of credit and currency inflation. If X, 
the corner grocery keeper, decides that the paper dollar is not worth 
a dollar because he could not exchange it for gold at the bank, he will 


1Irvinc FisHER, Booms AND Depressions (1932) 109; Farm Economics, 
New York State CoLLecE oF AGRICULTURE, CoRNELL University (Feb., 1932) 
1668; Nationa, INDUSTRIAL CONFERENCE Boarp BuLLetin (Feb. 20, 1933) 
10, 11; Estimate or IntErEst Bearinc Dest, NationaL INpustTriaL Con- 
FERENCE Boarp ButLetin (Feb. 20, 1933). The private and public debt of the 
American people is estimated at approximately $200,000,000,000. This debt 
matures, on the average, at the rate of approximately twenty billion dollars. In 
a normal year this twenty billion dollars of maturing debt is not paid off but 
simply refunded through the sale of new issues of bonds and mortgages. In this 
critical year, 1933, new issues of bonds and mortgages will be difficult if not 
impossible to sell. Holders of maturing debts this year will want payment in 
cash. This year, therefore, the payment of twenty billion dollars maturing is 
an immediate practical problem. 

2 Thirty billion dollars was a large amount even for a year like 1929 when 
the national income was estimated at ninety billion dollars. See 1929 U. S. 
BurEAU OF AGRICULTURAL Economics, THE AGRICULTURAL SITUATION (Feb. 
1, 1933); 1929-1933 Nationa, INpustTRIAL CoNFERENCE Boarp BULLETIN 
(Feb. 1, 1933) 14. See also BrapsTrEETS WEEKLY (Nov. 12, 1932). 

8 CLEVELAND Trust Co., Business Buxetin (Feb. 15, 1933) 3. 

4 Gold Reserves of Central Banks and Governments, FEDERAL, RESERVE BuL- 
LETIN (Feb., 1933) 82. 

5 See New York Times (March 7, 1933) for text of the banking regulations 
banning the withdrawal of gold from the banks or the United States Treasury. 

6 Emercency Banxkinec Act, 73rd Congress, Ist Session (March 9, 1933) 
sec. 401, 402, 403. 
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require something more than a paper dollar for what he considers a 
dollar’s worth of his goods. As a result the paper dollar will de- 
preciate in purchasing power. Now suppose A is the holder of a 
bond in which there is a gold clause. The maturity date is Decem- 
ber 1, 1933. In the meantime depreciation occurs. The maturity date 
arrives and B, the debtor, tenders depreciated paper money in pay- 
ment. A refuses and sues B claiming that the intention of the parties 
in inserting the ‘“‘gold clause” was to provide for this sort of exigency. 
Assuming that the case reached the Supreme Court of the United 
States, there are two possible views which the court could take of 
the contract. (1) A contract payable in gold dollars is not a debt, 
but is, in effect, a contract to deliver gold of certain fineness and 
weight ascertainable by count. (2) It is a contract to pay a debt and 
is, therefore, a contract the terms of which will be satisfied by pay- 
ment in currency. View (1) is the view followed by the court in the 
past.’ View (2) was that of the dissent in those cases and has re- 
cently been adopted by the Court of Appeals of England in a much 
discussed case.® 


If the court were to follow the view that the instrument is a con- 
tract to deliver gold of a certain weight and fineness, then all creditors 
could demand gold and there is a possibility that a great number of 
debtors would become bankrupt. On the other hand, if the court 
followed the other view, that the bond is a debt which will be satis- 
fied by payment in currency, then the creditor would have to accept 
depreciated paper money of a lesser value than the amount in gold.° 


7 Bronson v. Rodes, 7 Wall. 229, 19 L. ed. 141 (U. S. 1869). That decision 
was based upon two grounds. (1) A contract payable in gold and silver coin 
was equivalent to an agreement to deliver an equal weight of bullion of the 
same fineness as required by law for the coin. (2) Where two kinds of money 
were in circulation when contract was made a promise to pay in the most 
valuable kind could only be discharged by — = that kind. See also 
Butler v. Horwitz, 7 Wall. 258, 19 L. ed. 149 (U.S. 1869). 

8 See dissent in Butler v. Horwitz, supra note 7. The majority in this case 
held judgment upon a contract to pay gold guineas must be properly computed 
in coin. Feist v. Societe-Intercommunale-Belge d’Electricite, (1933) 49 Times 
Law Rep. 334. (Decision of the Court of Appeals.) 

®In the law of negotiable instruments a question may be raised as to the 
negotiability of an instrument which by its terms calls for payment in a 
medium currently used in exchange and considered money by the business 
world but not legal tender. Instruments payable in commodities such as wheat 
or rye are not within the custom of merchants as they are acceptable in barter 
communities and in those one step removed from barter economy. It has been 
pointed out that the term money should not be limited to legal tender since this 
is an unsound principle and inconvenient in practice. The law of commercial 
paper is but a part of the law merchant applied in business and commercial 
transactions, which law is international in scope. Legal tender laws, on the 
other hand, are only national in their scope. An instrument payable in legal 
tender, however, is good. Woodruff v. Miss., 162 U. S. 291, 16 Sup. Ct. 820, 40 
L. ed. 973 (1895). Professor Olliphant says “anything which for a substantial 
period of time and throughout any important commercial community is, by gen- 
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If a man were to contract to deliver 1000 barrels of apples, a de- 
livery of so many barrels of merchantable apples—whether pippins, 
greenings, or other variety of apples—would satisfy the terms of 
the contract. Where, in fact, however, different varieties of an 
article exist, and the parties contract for the delivery of a particular 
variety, such a contract is not satisfied by the delivery of an inferior 
variety of the same article. Therefore, if all creditors must take 
depreciated money, even though they do get the same number of 
dollars as the debt calls for, there will be great hardship inflicted 
upon them. The Supreme Court has held that in cases of great hard- 
ship it will exercise a true discretion with little guidance from rules 
of precedents.*° Thus if the court should desire to look at the 
creditors’ side of the case alone, it would regard the contract as a 
contract to deliver gold in payment. It has been noted, however, 
that the total gold supply in the United States approximates only four 
billion dollars and that half of the outstanding mortgages and bonds 
which make up the public and private debt contain “gold clauses.” 
Thus if half the interest and principal of the public debt which ma- 
tures this year must be paid in gold, fifteen billion dollars worth of 
that bullion will be required. It is obvious that it will be practically 
impossible to meet the payments in gold. While one may contract 
that a future event shall come to pass over which he has no control, 


or only a limited power, the Supreme Court has held that one is not 


eral consent, used and treated in common payments as cash in the ordinary 
course and transaction of business is money.” (1920) 29 Yare L. J. 606. It 
has been held that a bill payable in gold dollars, is a negotiable bill of ex- 
change. Chrysler v. Renois, 43 N. Y. 209 (1870). Thus, it is seen that, grant- 
ing that the thing in which the instrument is payable is money, such an instru- 
ment does not lose its negotiable character if it specifies a particular kind of 
money in which payment is to be made. This rule is codified in sec. 6 (5) of the 
N. I. L. See Eastman v. Sunset Park Land Co., 35 Cal. App. 628, 170 Pac. 642 
(1917). In a Supreme Court case which followed the view that contracts pay- 
able in gold dollars could not be discharged by United States notes, this instru- 
ment was treated as a negotiable one. Trepilcock v. Wilson, 12 Wall. 687, 20 
L. ed. 460 (U. S. 1872). See Bronson v. Rodes, supra note 7. The rule of 
6 (5) is based upon the business background that over relatively long periods of 
time the purchasing power of all kinds of money fluctuates. So, when a man 
advances credit or loans money, he naturally wants back a particular kind of 
money which is not so fluctuating in value. As a result he guards against re- 
ceiving in return less value than he advanced. 


10 Willard v. Tayloe, 8 Wall. 557, 19 L. ed. 501 (U. S. 1869). The facts 
were somewhat reversed here. P sued for specific performance. The court 
refused him specific performance unless he tendered gold. In 1869 it took 
$2.25 in United States notes to purchase one dollar in gold. It also may be 
noted that in that year gold was almost out of circulation. As to hardship 
see 5 Pomeroy, Equity JURISPRUDENCE (2d ed. 1919) sec. 2184 (762) footnote 
3; CLARK, PRINCIPLES OF Eguity (1919) sec. 168; Hennewey v. Wool- 
worth, 128 U. S. 438, 9 Sup. Ct. 109, 32 L. ed. 500 (1888). In a general way it 
maye be said that specific performance will not be refused because one of the 
parties had the foresight to anticipate the changing circumstances of the future. 
Cox v. Burgess 96 S. W. 577 (Ky. 1906). 
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liable for non-performance of a contract that on its face requires an 
illegal act either of himself or of a third party.’ Because of the 
Presidential Embargo’? on gold, the banks cannot legally give gold to 
the debtor. Therefore, legal impossibility will excuse performance 
in gold on the part of B, the creditor.4* On the other hand, were 
the drawing of gold out of the banks legal there would not be enough 
of it to meet the maturing obligations. Therefore, impossibility in 
fact, or impracticability of performance will excuse non-perform- 
ance.'* Apparently the only feasible solution to the difficulty would 
be view (2) that the contract is a simple contract to secure payment of 
a sum of money and if the debtor tendered the sum in question, in 
whatever might be the legal tender at the time of maturity, he has 
discharged his obligation. The contract is an agreement to pay a 
debt primarily, although the parties have endeavored to provide for 
payment in a particular way.’® The solution involves a balancing of 
the elements of (1) the hardship thrust on a creditor in compelling 
him to accept depreciated paper money and thus dilute his investment 
value (2) the hardship on the debtor who may become practically 
bankrupt by the enforcement of the “gold clauses” (3) also a con- 
sideration of the legal impossibility of the debtor’s securing gold to 
tender. 


Assume that the contract is to deliver gold; that paper money 
has depreciated in value; that the maturity date was in December 
and the creditor, A, obtained judgment in June; that in the meantime 
the currency depreciated still further. Would the court give A the 
value in the currency on the maturity date or the value on the day 
the judgment was rendered? These two possibilities have been pro- 
pounded with regard to the proper rule of damages in fluctuating 





11 Sage v. Hampe, 235 U. S. 99, 35 Sup. Ct. 94, 59 L. ed. 147 (1914). If the 
promisor expressly assumed the risk he will not be excused. 3 WILLISTON, 
Contracts (1920) sec. 1934. 

12 See the full text of the Banking Regulations in the NEw York Times 
(March 7, 1933). 

13 “Tt would be gross injustice if the law should hold a promisor liable for 
failing to perform the promised act after the law itself had prohibited its per- 
formance, if at the time of the contract the undertaking was legal; and it may 
be said broadly that when the law forbids or prevents the performance of a 
promise, legal when made the promisor is freed from liability’ 3 Wi.uiston, 
Contracts (1920) sec. 1938. “A contractual duty or a duty to make compensa- 
tion is discharged in the absence of circumstances showing either a contrary 
intention or contributing fault on the part of the person subject to the duty, 
where performance is subsequently prevented or prohibited (a) by the Consti- 
tution or by statute of the United States . . . (b) by a judicial, executive 
or administrative order made with due authority by a judge or other officer of 
the United States.” RESTATEMENT, LAw or Convracts sec. 458 

14 RESTATEMENT, LAw oF Contracts sec. 454. 

15 This view was followed in the recent English decision, Feist v. Societe- 
Intercommunale-Belge-d’Electricite, Supra note 8. 
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exchange rates.** It has been seen that the creditor is already sub- 
jected to some degree of hardship. It is submitted that he should 
get the value in the paper money at the maturity date. By analogy 
to the law of sales, suppose a buyer of goods under an executory 
agreement breaks his contract by refusing to accept title to goods 
which are in existence. The measure of damages in such a case 
would be the difference between the contract price and the market 
price. As the market price may vary with time and place, it is es- 
sential to fix upon the market price at the time and place provided 
for in the contract. As a result, the measure of damages is the differ- 
ence between the contract price and the market price of the goods at 
the time when and the place where the contract should have been 
performed.’” Now extend the analogy still further to the case in 
which the agreed price was payable in foreign money ; in which there 
is a great fluctuation and decline in the value of foreign money such 
as occurred as an aftermath of the World War. These conditions 
make it important to fix the date at which the foreign money is to be 
valued in terms of American dollars. Suppose that S sold and de- 
livered to B certain goods in France in 1914. S sues B in the United 
States in 1920. Would § recover the contract price in French francs 
at the rate of exchange prevailing at the time of trial or the equivalent 
of the contract price in American dollars in 1914? In this situation 
the English Courts say that the value of foreign money will be ascer- 
tained not as of the day of judgment, but as of the time of breach.”® 
This doctrine is followed to some extent in the United States.’® 
The United States Supreme Court, however, limits the application 
of this rule to the case of foreign money payable in the United States. 
If the Francs were payable in France, the judgment day rule is 
properly applied. In the problem at hand, by analogy to the 
breach day rule in the foreign exchange cases, the maturity date 
should govern. It is a standard of justice and tends towards uni- 


at Gluck, Rate of Exchange in the Law of Damages (1932) 22 Con. L. Rev. 


17 Williston, Sales (2d ed. 1924) sec. 584. The Sales Act (sec. 64) provides 
that where the buyer wrongfully neglects or refuses to accept and pay for 
goods, the seller may sue for damages, the measure of damages is the estimated 
loss directly and naturally resulting from the buyer’s breaching the contract. 
Where there is an available market for the goods in question, the measure of 
damages is, in the absence of special circumstances, showing proximate damage 
of a greater amount, the difference between the contract price and the market 
or current price at the time when the goods ought to have been accepted. By 
analogy the breach day rule of this act is similar to the maturity date in bonds, 
mortgages, and other commercial instruments. The breach day rule tends to 
uniformity and commercial expediency. 

18 Owner of S. S. Celia v. Owner of S. S. Volturno, L. R. (1921) 2 App. 
Cas. 544, 37 L. Q. 38. 

19 See Wititaston, SALEs (2d ed. 1924) sec. 589b. See also Gluck, supra 
note 16. Cf. Deutsche Bank v. Humphrey, 272 U. S. 517 (1926). 
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formity. In addition this rule is in accordance with the law of dam- 
ages.” It has been held that where a note was payable in railroad 
stock, the measure of damages was the market value of the stock at 
the time of payment.” By analogy to this rule of damages as ap- 
plied to the payment of the “gold clause” contract, maturity or due 
date would govern if payment were in currency. This rule tends to 
uniformity and commercial expediency, and would avoid the problem 
of disadvantages to the parties in particular. 

This country is in the midst of a serious economic depression. It is 
entirely possible that the Supreme Court will cast aside rules of prec- 
edent and fall in line with the Executive and Legislative branches of 
the government in attempting to cope with the problem. It would 
seem that the only practical solution of the dilemma would be that the 
agreement is a contract for the payment of a sum of money, and if 
the debtor tenders the sum of money in question, in whatever might 
happen to be legal tender at the date the payment was due, he has 
discharged his obligation. 


An exhaustive and conclusive treatment of all the myriad legal and 
economic problems raised in connection with the study of the gold 
clause dilemma in the light of our rapidly changing economic situa- 
tion is perhaps premature at the present time.?? Each day brings 
some new executive order or legislative enactment which may or 
may not change the whole economic and legal fabric of our society. 
The presidential embargo on gold payments in foreign trade may 
have a tendency to lower the value of paper money. If the Supreme 
Court holds that the gold clause contract is a contract to pay a sum 
of money the domestic and foreign debtors** both public and private 


20 Parks v. Marshall, 10 Ind. 20 (1857). 

21 When the title has not passed the measure of damages is the difference be- 
tween the contract price and the value of the subject of sale at the time and 
place of delivery. Sepcwick, DAMAGES (2d ed. 1909) sec. 82. 

22 The many Constitutional aspects of the situation can be better considered 
at a later date when more of the present embryonic problems have been more 
fully developed. 

hiv problem might also be approached from the angle of quasi-contractual 
relief. 

28 By a slight variation, an important conflict in laws problem arises. Should 
impossibility caused by change in foreign law be an excuse for the nonper- 
formance of a contract? In Ralli Bros. v. Compania Naviera Sota y Aznar 
(1920) 2 K. B. 287, a decree of foreign government limiting the freight rates 
was held to excuse the charterer from paying any excess over the maximum rate 
specified, where his charter party had been made before the passage of the act 
and called for a much higher payment to be made on delivery at the foreign 
port. Where the contemplated means of performance fails, the promisor shall 
be excused. In the Ralli Case, supra, the performance was rendered impossible 
by the change in the foreign law. Both the parties contemplated that the con- 
tract should be carried out in the foreign country. In the absence of ex- 
press conditions to the contrary it can be assumed that the parties contemplated 
that the transactions in the foreign country should be legal. See (1921) 34 
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will find their load considerably lightened. What the total effect 
will be upon the international situation is problematical. 
CLARENCE F. ROTHENBURG, 
WALTER A. BOwERs. 


GOVERNMENTAL ACTION ON FARM MortcGAGE FORECLOSURES 


The unprecedented chaotic condition of business and industry re- 
sulting from the economic depression is without parallel in the history 
of the country. The problems and difficulties in every basic industry 
and business have assumed national proportions affecting the gen- 
eral welfare of the people. In many instances what have hitherto 
been regarded as purely legal and constitutional restrictions on gov- 
ernment have been somewhat disregarded in view of the kaleidoscopic 
economic events and the magnitude of the difficulties with which the 
country has been confronted. Legislation has been enacted that 
would have given proponents of strict construction cause for grave 
concern and misgivings for the safety of that “sacred document.” 
The basis and justification for this procedure has been found in 
broad considerations of public policy in view of the exigencies of the 


situation and the ability of a constitutional government to adjust 
itself to changing economic conditions and to maintain its stability 
and retain the confidence of the people in any emergency however 
stringent and serious its aspects. 


In no basic industry has a more chaotic condition been produced 
resulting in more legal complexities as a result of the rapid decline in 
land values and prices than in that of agriculture. The farm mort- 
gage foreclosure situation has created acute and formidable problems 
of far reaching consequences due to the inability of mortgagors to 
meet their obligations. Since 1929 the farm income has declined 
60% from $12,000,000 in ’29 to $5,000,000 in ’32.1 In the West 
North Central group of states out of every 1,000 farms changing title 
43.8 changed title due to foreclosures in 1932 as compared with 25.8 
in 1931, 23.3 in 1930, and 22.3 in 1929.2 In Ohio the average price 








Harv. L. Rev. 319. Mr. Goodrich compares this sort of impossibility with a 
delay in performance due to moratory legislation in the place of performance. 
Both should excuse performance. See GoopricH, Conriict or Laws (1927) 
sec. 111. The moratory legislation usually takes place during a national 
emergency. The principles of the Ralli case could be applied to the problem at 
hand, assuming the gold clause contracts to be payable in the United States. 

1 Bureau of Agricultural Economics, U. S. Dept. of Agriculture. 

2 The Farm Real Estate Situation (1931-32). Circular No. 261. Bureau of 
Agricultural Economics, U. S. Dept. of Agriculture. 
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per acre for farm land in 1929 was $74.74. The average price per 
acre obtained by foreclosure sale in 1932 was $42.74% Forty-two 
per cent of the farms in the United States carry mortgage indebted- 
ness. In certain sections of the country the decline in land values 
has been greater than the owners’ equities in over one-sixth of the 
farms of those areas. From the standpoint of the individual farmer 
inability to meet obligations at the present time may be vividly il- 
lustrated by reports from several thousand who own and operate their 
farms. The reports indicate that the average gross cash receipts 
minus average current cash expenses declined from $1,334 per owner 
in 1928 to $154 in 1931. The social aspect of this distressed condi- 
tion is illustrated by the fact “that when adversity comes the tendency 
is for the farmer-owner to retain possession at almost any cost, sacri- 
ficing his standard of living and relinquishing his claim to ownership 
only when his resources have become exhausted and dispossession 
has been forced through legal process.’”* 

The urgent and immediate need of owners of farm realty for 
temporary relief from mortgage foreclosures in order to afford Con- 
gressional legislation® an opportunity to effect economic rehabilitation, 
and enable this debtor class to work out of its difficulties has been 
recognized by action in many jurisdictions.° President Roosevelt 
emphasized the gravity of the situation in his message to Congress 
urging enactment of the farm relief bill. “I seek an end to the 
threatened loss of homes and productive capacity now faced by hun- 
dreds of thousands of American farm families,’ said the President.’ 








® Semi-Annual Index of Farm Real Estate Values in Ohio, July Ist to Dec. 
Ist, 1932. Bulletin No. 53. Dept. of Rural Economics, Ohio State University. 

4 Supra note 3. 

5 The Farm Relief Bill, H. R. 3835 (March 21, 1933) is designed to restore 
the farmer’s pre-war purchasing power through a series of optional plans in- 
vested in the Secy., of Agriculture, each plan aimed at curtailing production. 
The amendment to the farm bill provides for refinancing of farm mortgages. It 
should be observed, however, that it will require a certain amount of time to 
provide the necessary machinery of organization for putting this form of mort- 
gage relief in operation. As farm mortgages total $9,000,000 and the bill calls 
for issuance of only $2,000,000 in bonds and the relief contemplated is dependent 
on voluntary action by mortgagees, it will probably be found desirable to supple- 
ment this form of relief with those forms discussed in this note. 

® State action on mortgage foreclosures includes legislation and governor’s 
proclamations on deficiency judgments, moratoria and extension for time of re- 
demption. Deficiency judgments have been prohibited in Arizona, Arkansas, 
Idaho, and Wisconsin. Moratoria in Arkansas, California, Iowa, Montana, Ne- 
braska, North Dakota (by Governor’s proclamation), Oklahoma, South Dakota 
(provided method of mortgage foreclosure by court action instead of by adver- 
tisement thus giving the court wider discretion), Texas (Governor’s proclama- 
tion), Wisconsin (extended period of redemption). The period for redemption 
has been extended in Nevada. For complete data on this subject see, State 
Measures for the Relief of Agricultural Indebtedness since January 1, 1933. 
Bibliography No. 45. Compiled in the Bureau of Agricultural Economics, U. S. 
Dept. of Agriculture. 

777 Conc. Rec. 1104 (1933). 
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A chaotic condition resulting from the unprecedented decline in 
land values and prices for farm products at the present, in com- 
parison with those at the time obligations were entered into, with the 
consequent danger of the reduction of a large section of the farm 
population to pauperism and peasantry, has converted this situation 
from one of individual interest to one of public interest and concern. 
Recent declarations of mortgage moratoria by state legislative or 
executive action as a method of dealing with this situation are of 
doubtful constitutionality in view of the impairment of obligations 
of contracts clause of the constitution.* While this restriction is 
directed at the states,® similar action by the federal government would 
meet the same objection as it is possible to bring within the due 
process clause of the fifth amendment most of the controversies that 
have been dealt with as arising under the obligations of contracts 
clause.*° Yet a power of Congress expressly conferred or derived 
by implication under the “necessary and appropriate” clause as aux- 
iliary to other powers conferred, singly described or expressly given, 
may be exercised even though in effect it impairs the obligations of 
contracts or relieves the parties from the duties of performance." 
Examples of peace time legislation of this kind are bankruptcy laws 
and embargoes.’* As incidental to the power of Congress to wage 
war, contracts may be dissolved and the parties relieved from per- 
formance.** Also in time of war sedition acts violating constitutional 
rights of free speech and liberty of the press have been held consti- 
tutional..* The power to declare mortgage moratoria during an 
economic crisis and to enact similar economic measures is not, there- 
fore, on purely legal grounds analogous to powers exercised in time 
of war, as there, the authority to impair obligations of contracts is 
incidental to the power to wage war which is expressly given by the 


8 Constitution, Art. 1, sec. 10; Denny v. Bennett, 128 U. S. 489, 9 Sup. Ct. 
134, 32 L. ed. 491 (1888). The inhibition in the Constitution is wholly prospec- 
tive. Only contracts in existence when statute is passed are protected. 

® Sinking Fund Cases, 99 U. S. 700, 25 L. ed. 496 (1878). 

10 WILLOUGHBY, CONSTITUTIONAL Law, (Student’s ed. 1930) sec. 524. 

11 Legal Tender Cases, 12 Wall. 457, 20 L. ed. 287 (U. S. 1870). 

12 Constitution, Art. 1, sec. 8. “Congress shall have power to establish uni- 
form laws on the subject of bankruptcy throughout the United States.” Han- 
rit aaa Bank v. Moyses, 186 U. S. 181, 22 Sup. Ct. 857, 46 L. ed. 1113 

13 TRADING WITH THE Enemy Act, 40 Star. L. 411 (1917), 50 U. S.C. sec. 1 
(1926). This statute made it unlawful to carry on, complete or perform any 
contract with the enemy or ally of the enemy. Joring v. Hariss, 292 Fed. 974 
(N. Y. 1923); Second Russian Insurance Co. v. Miller, 297 Fed. 404 (N. Y. 
1924); Mawhinney v. Millbrook Wollen Mills, 172 N. Y. 461, 105 Misc. 99 
(1918); 3 A. L. R. 21. 

14 Schenck v. U. S., 249 U. S. 47, 39 Sup. Ct. 247, 63 L. ed. 470 (1919) ; Trah- 
werk v. U. S., 249 U. S. 204, 39 Sup. Ct. 249, 63 L. ed. 561 (1919); Debs v. 
U. S., 249 U. S. 211, 38 Sup. Ct. 252, 63 L. ed. 566 (1919). 
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constitution. A national moratorium on farm mortgages could further 
be objected to on the ground that it would not only relieve those in 
dire distress but would apply equally to those geographical sections 
in which the need is not so urgent.’® It seems that if this problem is 
to be dealt with by the legislative department of government it would 
be wiser to leave it in the hands of the states. Such a state statute 
should afford relief from foreclosure only to mortgagors who suffer 
great hardship on account of the dislocation of economic conditions 
and stagnant markets. Legislative action of this type providing for 
relief in individual cases could be upheld by the courts as a temporary 
measure on the ground of public policy.’® 


Exclusive of legislative action the problem could be dealt with by 
courts of equity, where the rights of all the parties could be con- 
sidered and relief given in accord with equity and good conscience. 
This solution might well be called a “judicial moratorium,” as ap- 
plied to individual cases. The difficulty here encountered is the 
tendency of the courts to allow themselves to be bound too closely by 
precedent. In suits to enjoin foreclosure proceedings on the ground 
of hardship and irreparable injury the general rule applied by courts 
of equity is that “hard times,” scarcity of money, or the fact that the 
land would sell for a great deal more at a later period affords no 
ground for equitable relief. In addition to inadequacy of price the 
general rule is that the petitioner must show unfairness, fraud, col- 
lusion or duress.’’ In a recent case in which it was sought to restrain 


15 Supra note 2. The U. S. Dept. of Agricultural circular No. 261 shows that 
in the New England states, out of every 1,000 farms changing ownership for 
various reasons, 15 changed ownership because of delinquent taxes, foreclosures 
and bankruptcy, as compared with 53 in the West North Central group. In 
index figures for farm real estate the net change, 1931 over 1932, indicates a 
decrease in value of 10 for New England as compared with 24 for the West 
South Central group. 

16 Analogous situations might be found for comparison in the following cases 
in which statutes were passed declaring a national emergency on account of 
shortage housing and widespread evictions. Contract rights provided by leases 
were restricted. Block v. Hirsh, 256 U. S. 135, 41 Sup. Ct. 458, 65 L. ed. 865 
(1921). Mr. Justice Holmes in this decision said, “Under the police power 
property rights may be cut down. Plainly circumstances may so change in time 
or so differ in space as to clothe with a public interest what at other times or 
places would be a matter of purely private concern.” Marcus Brown Holding 
Co. v. Fieldman, 256 U. S. 170, 41 Sup. Ct. 465, 65 L. ed. 877 (1921). The 
Court said, “A contract is made subject to the police power of the state when 
otherwise justified.” Durham Realty Corp. v. La Fetra, 257 U. S. 665, 42 Sup. 
Ct. 46, 66 L. ed. 424 (1921). The basis for these decisions seems to be that the 
regulation was to be justified only as a temporary measure. “A limit in time to 
tide over a passing trouble may justify a law that could not be upheld as a 
permanent change.” . 

17 Bolich v. Prudential Life Ins. Co., 202 N. C. 789, 164 S. E. 335 (1932); 
Muller v. Bayley, 62 Va. 521 (1871); Dun v. McCoy, 150 Mo. 548, 52 S. W. 21 
(1899) ; McCulla v. Beadleston, 17 R. I. 20, 20 Atl. 11 (1890) ; Commonwealth 
Bank and Trust Co. v. MacDonald, 49 S. W. (2d) 525 (Tex. 1932). See also 
note in (1932) 81 U. or Pa. L. R. 87. 
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a foreclosure sale, the plea of the economic depression which would 
result in hardship and irreparable injury both to the plaintiff and his 
unsecured creditors came squarely before the court, which held that 
no ground for equitable relief had been alleged.** In a foreclosure 
proceeding instituted after bankruptcy, however, the Supreme Court 
of the United States took into account the necessity of recognizing 
low values by holding that a bankruptcy court could restrain fore- 
closure proceedings.’® The trustee was thus given an opportunity to 
survey the real estate market and to obtain the highest possible price. 
In cases in which courts of equity have been petitioned to refuse 
confirmation of a foreclosure sale and to set it aside because of the 
inadequacy of the price at which the property was bid in, the prin- 
ciple applied, with but few exceptions, has been the same as in suits 
to enjoin the sale.*° Courts of equity have based a refusal to grant 
relief on the right of the mortgagee who has acted in good faith to 
protection,’ or that interference would in effect convert the courts 
into instruments of speculation on future values.**? One court even 
went so far as to infer that to interfere for such causes would be to 
impair the obligation of contracts.* In a few instances, however, a 
financial depression has been indirectly noticed by setting aside fore- 
closure sales during periods of economic dislocation, seizing as 
grounds for doing so, the slightest irregularity in the proceedings.** 
In a Kansas decision confirmation of a foreclosure sale was refused 
on the ground of inadequacy of the price. The Court took the view 





18 Bolich v. Prudential Life Ins. Co., supra note 17. In the principal case at 
page 336 the court intimated that equity might in certain situations interfere 
during a financial crisis: “Perhaps no court is wise enough to declare with 
absolute finality that no economic or financial stringency or distress would war- 
rant the intervention of equitable principles in restraining the power of sale in 
instruments securing debts, but certainly the mere allegation of general de- 
pression before the property has been sold and an unconscionable price estab- 
lished has not heretofore been deemed adequate to invoke equitable power.’ 
It might be suggested that if the mortgagee were enjoined from exercising the 
power of sale he would still have his legal remedy in a suit on the note. Then 
the question might be raised as to whether or not equity would enjoin the mort- 
gagor from suing at law on the note. 

19 Issaics, Trustee, v. Hobbs, 282 U. S. 734, 51 Sup. Ct. 270, 75 L. ed. 645 
(1931). Note on this point at (1931) 80 U. or Pa. L. R. 123. (Sale of Bank- 
rupt’s stock.) 

20 Cox v. Henry, 172 Ga. 609, 158 S. E. 296 (1931); Griswold v. Bardon. 
146 Wis. 35, 130 N W. 952 (1911) ; Hooch v. Solomon, 155 Mich. 1,118 N. W. 
489 (1908); Merriall v. Tietjen, 123 Wis. 140, 101 N. W. 385 (1904); Okla- 
homa Farm Mortgage Co. v. Hatcher, 106 Okla. 262, 234 Pac. 203 (1925); 
Lipscomb v. New York Life Ins. Co., 138 Mo. 17, 39 S. W. 465 (1897); An- 
derson v. White, 2 App. D. C. 408 (1894). 

21 See Miller v. Parker, 73 N. C. 58, 60 (1875). 

22 Lipscomb v. New York Life Ins. Co., supra note 20. 

23 Anderson v. White, supra note 20. 

24 Wagener v. Yetter, 280 Pa. 229, 124 Atl. 487 (1924); Light v. Zeller, 
195 Pa. 315, 45 Atl. 1055 (1900); Robner v. Strickland, 116 Va. 755, 82 S. E. 
711 (1914); Vail v. Jacobs, 62 Mo. 130 (1876). 
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that under their statute providing for confirmation, a sale could be 
set aside although regularly made in accordance with law upon 
equitable grounds.*® It seems, without doubt that the basic reason 
for the refusal of equity to grant relief to mortgagors during a period 
of depression is that the courts are too thoroughly bound by prec- 
edent to interfere with the power of sale. This reluctance might 
also be based on the fear of establishing precedents which might be 
taken advantage of in the future by ingenious legal talent to jeopar- 
dize the rights of mortgagees. 


Though some regard must be given to precedent in litigation in- 
volving commercial dealings yet in the main the theory of “imaginary 
horribles” by which courts in many instances seek to base their de- 
cisions, in whole or in part, on the extremes to which judges will al- 
low prior decisions to influence them is an unfair reflection on the 
judiciary. If a decision is to be based on the facts of that particular 
case coupled with an existing drastic economic disturbance warrant- 
ing relief on grounds of public policy, the intelligence of judges in 
similar cases arising in the future should be trusted to take cognizance 
of this fact and if necessary distinguish it from the case before them. 


In foreclosure sales at which the property is sold for a price wholly 
disproportionate to its fair value equity can grant relief by a refusal 
to decree a deficiency judgment for the unpaid balance of the mort- 
gage.*® In most jurisdictions there are statutes authorizing a judg- 
ment for a deficiency against the mortgagor or any other person 
liable for the mortgage debt.** Deficiency judgments are usually 
given as a matter of right.** In a recent case, however, the Supreme 
Court of Wisconsin, notwithstanding the fact that a state statute 
authorized a deficiency judgment, sanctioned an order of the lower 
court which in terms denied a deficiency judgment. The court took 
judicial notice of the depression and laid down the principle that 
equity may refuse to confirm a sale when the price is substantially 
inadequate. The guiding principle enunciated by the court as a basis 
for confirmation of a foreclosure was, “Is the sale under all the cir- 





25 Farmers Life Ins. Co. v. Stegink, 106 Kan. 730, 189 Pac. 965 (1920). “The 
sheriff shall at once make a return of all sales under this act to the court and 
the court if it finds the proceedings regular and in conformity with law and 
equity shall confirm the same.” GEN. Stat. 1915, sec. 7404, Civ. Cong 500. The 
land was appraised at $1600 and it appeared would bring this on resale. Land 
had sold for $600. Held, a sale may be set aside although regularly made in 
accordance with law upon equitable grounds. 

26 Suring State Bank v. Giese, 246 N. W. 556 (Wis. 1932). Contra: Briggs 
v. Wilson, 9 Kan. App. 118, 59 Pac. 1095 (1900). 

27 Dodge v. Friedman’s Savings Bank, 106 U. S. 445, 1 Sup. Ct. 335, 27 L. ed. 
206 (1882); Crisman v. Lanterman, 149 Cal. 647, 87 Pac. 89 (1906). 

28 N. W. Mutual Life Ins. Co. v. Keith, 77 Fed. 374 (Kan. 1896); Schuyler 
v. Fowler, 63 Kan. 98, 64 Pac. 1035 (1901). 
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cumstances one of which the court in justice to all the parties should 
approve?’’*® In taking a common sense modernistic view of the 
rights and equities involved in a foreclosure sale the Wisconsin Court 
undoubtedly pointed the way out of the morass of precedents and 
legal complexities in which the judiciary has permitted itself to be- 
come entangled. 

That adequate relief for mortgagors will be forthcoming from the 
courts at this time seems highly improbable in view of the few cases 
in which the hardships due to the depression have been taken into 
account. Equity in an overwhelming majority of cases seems to have 
set its face resolutely against relief for mortgagors where it is sought 
on the sole ground of an economic depression and consequent hard- 
ship from dislocation of values and prices. A general unconditional 
mortgage moratorium by legislative action without regard for the 
rights and conflicting equities of the parties concerned seems to be 
of doubtful constitutionality as in conflict with the impairment of 
obligations of contracts clause of the constitution.*® In view of the 
legal and equitable questions involved in mortgage foreclosures it 
seems that a reasonable solution of the problem could be found in a 
combination of legislative and judicial action under a statute similar 
to that passed in Iowa, or Wisconsin;** By this means the expressed 


29 Suring State Bank v. Giese, supra note 26. The property was found by the 
court to be worth $2,000. The amount of the mortgage was $2,000 and the 
property was bid in at the foreclosure sale for $600. The order entered in the 
lower court confirmed the sale on the express condition that plaintiff’s deficiency 
judgment be denied. The order was reversed on the ground that the mortgagee 
should have been given the option to accept or reject the condition. If he had 
elected to reject a resale would have been ordered but the result would have 
been the same as the court had decided that the property could not be sold for 
less than its fair value which had been fixed at $2,000. The court said that be- 
cause of lack of competitive bidding a judicial sale at the present time fails of its 
intended purpose—furnishing reasonable protection to mortgagors and avoiding 
a sacrifice of the property at grossly inadequate prices. The method whereby 
the deficiency judgment was denied was that “the court in ordering a sale or 
resale, may, in its discretion take notice of the present emergency, and, after a 
proper hearing, fix a minimum or upset price at which the premises are to be 
bid in if the sale is to be affirmed. This is a power that courts of equity ordi- 
narily exercise in case of foreclosure of corporate property which is of such size 
and character as to preclude the establishment of a fair price by cash bidding.” 
The theory of value on which a fair price was to be determined was not one of 
actual market value during a depression but one that could legitimately take 
into account what the property would be worth in a period of normal time. The 
principles of this decision were incorporated by the legislature of Wisconsin in 
the statute relating to foreclosure of mortgages, supra note 31. 


80 The two-year mortgage moratory law of Neb. was held unconstitutional 
by the district court. In refusing to delay confirmation of a foreclosure sale, it 
was held that the moratorium impaired the obligation of a contract (Washing- 
ton Star March 31, 1933). 


81 The Iowa Act (H. 193) gives to the courts authority to grant continuances 
of pending or future mortgage foreclosure actions until March 1, 1935, and makes 
such continuances mandatory unless good cause for different action is shown. 
Preference in determining possession of the premises during the period is to be 
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will of the people, exercised through their duly constituted repre- 
sentatives, would be conveyed to the judiciary that the enforcement 
of the rights of mortgagees be postponed or suspended on the ground 
of hardship and irreparable injury until the present economic chaos 
has been somewhat alleviated. The statute should be directory in- 
stead of mandatory thus permitting a certain amount of discretion to 
the courts in balancing the hardships of the litigants but in effect 
authorizing temporary relief from foreclosure on the sole ground 
of inadequacy of price in comparison with a fair valuation of the 
property. In the meantime if the court deemed it absolutely neces- 
sary for the protection of the security of the mortgagee, a receiver 
could be appointed to look after the property. H. Don Scorr. 


THE APPALACHIAN COALS CASE AND THE RULE OF REASON 


Since the passage of the Sherman Anti-Trust Act’ there have been 
several attempts made by producers or buyers to buy or sell com- 
modities in a given market through the medium of a common or joint 
selling (or buying) agency at a fixed or uniform price.? These at- 
tempts have consistently failed of success.* In the Live Poultry 


Dealers’ Association case, Judge Learned Hand said, “. . . it is 
somewhat surprising at this day to hear it suggested that a frank 
agreement to fix prices and prevent competition as regards them 
among one-half the buyers in a given market may be defended, on 
the notion that the results are economically desirable. We should 
have supposed that, if one thing were definitely settled, it was that the 
Sherman Act forbade all agreements preventing competition in price 
among a group of buyers, otherwise competitive, if they are numerous 
enough to affect the market.”* Undaunted by the hostility of the 
courts applying the Sherman Act to the sales agency plan, 137 pro- 
ducers of bituminous coal in the Appalachian district organized a cor- 


given to the owner if he is in possession at the time. Rents, income, and profits 
during the period are to be paid to and distributed by the clerk of the court ac- 
cording to a specified order of priority. The court is authorized to recommend 
conciliation as deemed advisable. The Wisconsin statute provides that the 
court may fix a fair and reasonable value on the mortgaged premises and de- 
clare that it shall not be sold for less. The effect of this measure is to make 
ey judgments practically inoperative. 
15 U. S. C. sec. 1 (1926) - aus 

2 See (1932) 42 Yaz L,. J. 2 

3 Chesapeake & Ohio Fuel oe v. United States, 115 Fed. 610 (C. C. A. 6th, 
1902); United States v. Coal Dealers’ Association of California, 85 Fed. 252 
(N. D. Cal. 1898); Live Poultry Dealers’ Association v. United States, 4 F. 
(2d) 840 (C. C. A. 2d, 1924). 

4 Supra note 3, p. 842, 
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poration known as Appalachian Coals, Inc., to market and sell exclu- 
sively all the coal produced by the member producers, and to fix the 
prices at which their coal should be sold. Their efforts were crowned 
with success when, on March 13, 1933, the Supreme Court of the 
United States, in an opinion destined to become a classic of anti-trust 
law, held that the sales agency plan of the defendants was not illegal 
under the Sherman Act as a restraint of trade. This was a reversal 
of the decision in the lower court which had held the combination an 
illegal restraint of trade. Since the injunction suit was brought by 
the government immediately after the formation of the sales agency,’ 
and at the time of the trial had not begun to operate, all testimony 
taken as to the effect of the plan was necessarily of a supposititious 
nature. 


The government contended that the effect of the agreement would 
necessarily be to eliminate all competition between the combining pro- 
ducers, that it would fix as between them the prices at which their 
output would be sold, that it would affect the market wherever sold 
and tend to raise prices to a higher level than would prevail under con- 
ditions of free competition; although it was admitted that the com- 
bination could not obtain monopoly control of any market or secure 
the power to fix monopoly prices. 

The defendants in defense of their plan extend similar arguments 
to those employed by other associations and loose-knit combinations in 
suits under the Sherman Act;* that their purpose is not to restrain 
trade but to promote it; that no production control is intended, the 
sales agency undertaking to sell as much of the producers’ output as 
possible; that the plan will eliminate wasteful and ruinous practices 
within the industry; that it will reduce costs and promote more effi- 
cient grading of sizes; that it will conduct a department of research 





5 vy yo Coals, Inc., v. United States, 53 Sup. Ct. 471 (1933). 

(Supp.) 339 (W. D. Va., 1932). Commented on in (1932) 1 Geo. 
wae 'L. Rev. 151. 

7 Under the terms of the contract which each producer signed with Appala- 
chian Coals, Inc., it was agreed that the plan was not to begin operating until 
members representing at least 70% of the commercial tonnage had agreed to the 
plan. The contracts were to run until April 1, 1935, and thereafter from year 
to year. 

8 That the combination could not exert the requisite “substantial control” (of 
the industry), Live Poultry Dealers’ Assn. v. United States, supra note 3; 
American Column & Lumber Co. v. United States, 275 U. S. 377, 43 Sup. Ct. 
607, 66 L. ed. 284 (1923); that economic necessity made it imperative to com- 
bine in order to eliminate vicious and ruinous competition, Lee Steamers, Inc., 
v. Memphis Packet Company, 277 Fed. 5 (C. C. A. 6th, 1922); that substantial 
competition existed in the industry after ‘the combination, United States v. 
Addystone Pipe & Steel Company, 85 Fed. 271 (C. C. A. 6th, 1898); motives 
of honesty and economy, United States v. Hollis, 246 Fed. 611 (D. C. Minn., 
1917). But, cf. Maple Flooring Manufacturers’ Assn. v. United States, 268 U. Ss; 
563, 45 Sup. Ct. 578, 69 L. ed. 1093 (1925). 
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to discover, if possible, more extensive uses of coal; that the members 
will be in a better position to meet intense competition from other 
fuels, and that whatever restraint on trade the plan would incidentally 
exert would be reasonable and would enhance rather than stifle com- 
petition. 


In the rationale of the case one fact is at once apparent—the court 
has at last reached the conclusion that the “rule of reason” as set 
forth in the Standard Oil case® and defined in later cases*® is fully as 
applicable to a loose-knit combination or association as to a corporate 
consolidation or merger.’* Says the court “. . . there is no ground 
for holding defendants’ plan illegal merely because they have not in- 
tegrated their properties and have chosen to maintain their independ- 
ent plants, seeking not to limit but rather to facilitate production. We 
know of no public policy, . . . that in order to comply with the law 
those engaged in industry should be driven to unify their properties 
and businesses in order to correct abuses which may be corrected by 
less drastic measures.”** That the court had expressly refused to 
acknowledge such equality under the Sherman Act was noted 12 years 
previously by Justice Brandeis, in his dissent to the Hardwood case.** 
On the other hand “the law does not make the mere size of a cor- 
poration, however impressive, or the existence of unexerted power on 
its part, an offense, when unaccompanied by unlawful conduct in the 
exercise of its power.”** In the same year in which the court made 
the latter statement, it had upheld, in United States v. Trenton Pot- 


® Standard Oil Company of New Jersey v. United States, 221 U. S. 1, 31 Sup. 
Ct. 502, 55 L. ed. 619 (1910). 

10 Notably, United States v. American Tobacco Co., 221 U. S. 106, 31 Sup. 
Ct. 632, 55 L. ed. 663 (1911); United States v. International Harvester Co., 274 
U. S. 693, 47 Sup. Ct. 748, 71 L. ed. 1302 (1927); See, Handler, Industrial 
Mergers and the Anti- Trust Laws (1932) 32 Con. L. Rev. 179, for a complete 
discussion of the application of the Sherman Act to corporate consolidations. 
Also, Jones, THE Trust ProslL—eEM IN THE UNITED States (1922). 

11 The anomaly growing out of the application of the Sherman Act of per- 
mitting a group of individuals or corporations to accomplish in price fixing, 
competition lessening, and production control by corporate merger what would 
probably be declared an unreasonable and illegal restraint of trade had they 
retained their separate identities and made such agreements has been often and 
vigorously criticized. Dissent of Justice Brandeis in the American Column & 
Lumber Co., case, supra note 8, at 418-419; Handler, Jndustrial Mergers and 
the Anti-Trust Laws, supra note 10, p. 180; Walker D. Hines, The Anti-Trust 
Act of 1890 and Trade Associations, A Symposium on the Federal Anti-Trust 
Laws (Commerce Clearing House, 1932); Jaffe & Tobriner, The Legality of 
Price Fixing Agreements (1932) 45 Harv. L. Rev. 1195; Hardy, Loose and 
ates Combinations under the Anti-Trust Laws (1933) 21 Geo. L. J. 

23 


1253 Sup. Ct. 480, compare with this the language of the lower court, 1 F. 
(Supp.) 345. 
13 Supra note 11. 
14 United States v. International Harvester Co., supra note 8, p. 418. 
6 
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teries Company," the instruction of a lower court to the jury that “the 
law is clear that an agreement on the part of the members of a com- 
bination controlling a substantial part of an industry, upon the prices 
which the members are to charge for their commodity, is in itself an 
undue and unreasonable restraint of trade and commerce.” This case 
was the culmination of a line of cases extending from the inception of 
the Sherman Act in which the courts had almost uniformly rejected 
the theory that price fixing and the consequent elimination of price 
competition between a group of producers might not per se be an un- 
reasonable restraint of trade,’*® but rather might enhance and promote 
fair competition. Their attitude seems to have been that open com- 
petition must be preserved regardless of the result, and whenever an 
agreement was found which might limit free price competition be- 
tween members representing a substantial part of an industry it was 
generally declared illegal as being an “artificial” restraint.17 Although 
the court in the Appalachian Coals case says “. . in the instant 
case there is . . . no intent to fix prices** . and although they 
refused to find as a matter of fact from the evidence, since the plan 
had not gone into effect, that it would have an affect upon the market 
price of coal, it is submitted, that had the plan been brought before the 
court a few years earlier, say in 1927, a contrary result would prob- 
ably have been reached. 


%””? 


Two co-related factors appear to be outstanding in the Appalachian 
Coals case as the basis of its ratio decidendi. 1. A growing doubt of 
the unalloyed benefit of absolutely free competition as a safeguard to 
the public from unduly enhanced prices growing out of monopoly or 
“substantial” control. 2. The urge of economic necessity as a force 
compelling experimentation within the industry. Judicial doubt as to 
the efficacy of an absolutely free and enforced competitive system has 
been growing steadily since the passage of the Sherman Act.’® Prior 
to the promulgation of the “rule of reason’’ it was thought that the 
Sherman Act was intended to and should be construed to make all 


15 273 U. S. 392, 47 Sup. Ct. 377, 71 L. ed. 700 (1927). 

Pp See, Jaffe & Tobriner, supra note 11, for an excellent survey of this group 
of cases. 

17 United States v. Addyston Pipe & Steel Co., supra note 8; United States 
v. Trenton Potteries Co., supra note 15; cf. United States v. Nelson, 52 Fed. 
646 (D. Minn, 1892); Dueber Watch-case Mfg. Co. v. Howard Watch & 
Clock Co., 66 Fed. 637 (C. C. A. 2d, 1895). 

18 This evidently means that there was no intent to fix market prices because 
the very terms of the contract between the producers and the sales agency, Ap- 
palachian Coals; Inc., vested exclusively in the hands of the latter the deter- 
mination of the prices at which the member producers should sell. 

19 See, dissenting opinion of Justice Brandeis in Liebmann v. New State Ice 
Co., 285 U. S. 280, 52 Sup. Ct. 375, 76 L. ed. 755 (1932); dissent of Brandeis 
in Duplex v. Deering, 254 U. S. 443, 488, 41 Sup. Ct. 172, 65 L. ed. 349 
(1921); Also Butler, Needed Changes in the Anti-Trust Laws 147 Annals 189. 








EDITORIAL NOTES 5il 


restraints of trade unlawful.2° From time to time it had been realized 
that certain industries were not adaptable and could not prosper under 
pure laissez faire competition. Railroads were an example of this 
situation.*t Cooperative agricultural associations and labor unions 
were exempted from the operation of the Clayton Act,?* as were 
market exchanges and boards of trade so declared by judicial deci- 
sion.** As Professor Hamilton points out, “In the nineties it was 
thought that competition could fail only by ceasing to be; that the 
one evil to be feared was the toll to be taken of the consumer in 
monopoly price. . . . the institution called competition is a group 
of arrangements of man’s invention; it works in different industries 
with quite different degrees of success; and it holds potentialities 
alike for order and for disorder.”** Similar doubt of the unalloyed 
benefit to the public of enforced competition has become widespread, 
it being felt that too often the momentary benefit which results from 
lowered prices on account of destructive competition is more than 
offset by increased business failures and attendant evils.*° 

It cannot be doubted that the needs of a great many industries at 
the present time make it expedient, if not imperative, for them to 
conduct economic experiments with a view towards self-salvation. 
The court examining each case on its facts finds in the instant case 
that the condition of the bituminous coal industry has “for many years 
been indeed deplorable.” And deplorable it has been. Rapid tech- 
nological improvement in mining facilities and an over-production 
which has continued from the World War has caused a situation in 
which supply greatly exceeds demand.** In addition coal has been 
subjected to terrific competition from other fuels, such as gas, elec- 
tricity, and oil, which have steadily increased while the production of 
coal has been decreasing. In 1931 coal only furnished 48% of the 
total energy consumed in the country, as against 72% in 1916.27 Ex- 
tensive research into more economical use of coal has resulted in rail- 
roads, public utilities, and industrials obtaining the same amount of 

20 Justice Harlan’s opinion in Northern Securities Co., v. United States, 193 
U. S. 197, 24 Sup. Ct. 463, 48 L. ed. 679 (1904). 

21 See, Jaffe & Tobriner, supra note 11 at p. 1188. 

22 Agricultural and labor organizations are immune from prosecution under 
the anti-trust laws by the Clayton Act, 38 Stat. L. 731 (1914), 15 U. S.C. 
Supp. VI, sec. 17 (1932). See Tobriner, Coéperative Marketing & Restraint of 
Trade (1927) 27 Cor. L. Rev. 827. 

28 United States v. Chicago Board of Trade, 246 U. S. 231, 38 Sup. Ct. 242, 
62 L. ed. 683 (1918). 

24 (1932) 32 Con. L. Rev. 173, 176-177. 

25 See, dissent, Duplex v. Deering, supra note 19, at p. 488. 

26 Ganpy, Some TRENDS IN THE Brrumrinous Coat InpustTRY (1930) ; 
Stewart, Extent of Overdevelopment in the Bituminous Industry (Feb., 1931). 


Lazpor REvIEW, p. 
27 Brief of defendant, » 5 
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energy from a much smaller quantity of coal than they had formerly 
used.** Furthermore, within the industry itself certain damaging 
trade practices have grown out of excessive and destructive competi- 
tion, such as “pyramiding” of coal in which the producer authorizes 
several agents to sell the same coal with the result that the same coal 
often competes with itself. Another example is the practice by the 
producer, who generally has no storage facilities at the mine, of ship- 
ping unsold or “no bill” coal, which must be sold by the agent 
promptly when it reaches its destination or become subject to demur- 
rage charges by the railroad. This tends to flood the market with coal 
sold at distress prices. The court sets forth this plight in some detail, 
and concludes that “the unfortunate state of the industry would not 
justify any attempt unduly to restrain competition*® or to monopolize, 
but the existing situation prompted defendants to make and the statute 
did not preclude them from making, an honest effort to remove abuses, 
to make competition fairer, and thus to promote the essential interests 
of commerce. . . . The inquiry then must be whether . . . the 
inherent nature of their plan was such as to create an undue restraint 
upon interstate commerce.” The court then found that the restraint 
was a reasonable one due to the fact that 1. sufficient competition 
would exist after the combination, 2. that defendants would not have 
power to fix monopoly prices due to intense competition in all markets, 
3. that there was no intent to restrain trade, 4. that any elimination 
of competition of stabilization of trade would be merely incidental to 
the amelioration of “injurious practices and the consequent improve- 
ment of the competitive position of a group of producers . . .” 


The “saving clause” contained in the last paragraph of the opinion 
is extremely interesting. Before equitable relief can be granted under 
the Sherman Act there must be “a definite factual showing of ille- 


, 


gality.” Obviously, since the suit was brought prior to the actual 
operation of the plan, it would be impossible for the government to 
make a factual showing of illegality. Therefore the court could have 
refused to decide adversely to the defendants solely on the ground 
that actual rather than “prediction” evidence was not placed before it. 
However, the fact that they proceeded, in spite of the absence of such 


28 Jbid. p. 7; also, Note (1932) 42 Yate L. J. 237-239, commenting on the 
decision in the court below and giving a detailed summary and full list of au- 
thorities on the economic situation in the bituminous industry. 


29 Economic change was strongly urged as a factor for modifying the Pack- 
ers’ Consent Decree. United States v. Swift'& Co., 286 U. S. 106, 52 Sup. Ct. 
460, 76 L. ed. 999 (1932). The court refused to modify the decree on the 
grounds that even though economic change had taken place since the entering 
of the decree the danger of the defendants’ acquiring monopoly control was as 
possible, if not as probable, as it was at the time of entering the decree. See 
Note (1932) 1 Gro. Wasu. L. Rev. 108. 
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actual evidence, to lay down a liberal basis for future trade associa- 
tion cases would seem to indicate that they would not be receptive to 
arguments on the illegality of any such plan without a strong factual 
showing of actual, unreasonable restraint of trade, even though price 
fixing were an integral element of the scheme. Thus the importance 
of the Appalachian Coals case to American industry seems to be that 
the decision lends itself logically to the conclusion that the court would 
sanction a union of independent producers or manufacturers compa- 
rable to large corporate consolidations such as the Harvester and 
Steel*® combines in size and ability to influence or “lead” the market, 
provided similar ameliorating factors were present. That the poten- 
tialities of the decision have quickened the pulses of numerous trade 
groups throughout the nation is indicated by comment in a number of 
trade and business journals, and by the widespread discussion of ex- 
tending the sales agency plan or some similar scheme to other competi- 
tive groups.** Although the outcome of such endeavors is speculative, 
it seems quite certain that a large number of independent producers 
will, at least, make a determined effort in this manner to end some of 
the vicious and destructive competition in price which is one of the 
inevitable consequences of an industrial slump. 

Joun D. Exnrince, Jr. 


THE R. C. A. Consent DECREE 














The Radio Corporation of America was formed through the efforts 
of the General Electric Company in codperation with the Westing- 
house Electric & Manufacturing Company and the American Tele- 
phone & Telegraph Company to clear up a chaotic patent situation. 
Because of conflicting patent rights owned by these companies no one 
was free to engage in business in the radio field, and the operations of 
the Telephone Company in its communication field and of the General 
Electric Company and Westinghouse Company in the manufacture of 
apparatus for use in the power field were greatly restricted. The 
moving idea behind the formation of the Radio Corporation was to 











30 Supra note 10. 

31 Formation of Northern Coals, Inc., is now in progress as are other coal 
sales agencies, BusINEss WEEK, April 19, 1933, p. 13. Cement group dis- 
cussed and suggested, Concrete, April, 1933, p. 31. Copper producers’ union 
suggested, modelled after Appalachian Coals, JourNAL of Commerce, April 3, 
1933, p. 2. This plan is also being considered by the National Association of 
Fabric Finishers, JouRNAL or ComMMerce, March 30, 1933, p. 13. Plan dis- 
cussed as to its applicability to the flour milling industry, THe NortHweEsTERN 
Miter, March 2, 1933, p. 677. Also proposal for group selling agency in 
lumber industry, AMERICAN LUMBERMAN, April 1, 1933, p. 18. And see, Edi- 
torial, MANUFACTURERS’ Recorp, April, 1933, p. 11. 
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enable that company to be free to engage in business in the radio 
field on a sound and predicable basis and to eliminate some of the re- 
strictions upon the business of the other parties. A series of agree- 
ments was entered into by virtue of which the Radio Corporation was 
granted exclusive licenses for the radio field under present and future 
patents of the three companies, the Telephone Company was granted 
exclusive licenses in its communication field under the present and 
future patents of the three companies, and the General Electric and 
Westinghouse Companies were granted exclusive licenses under the 
patents of the other two companies for the field of power purposes.’ 


For purpose of discussion the agreements can roughly be resolved 
into three parts; (1) an agreement disposing of the then existing 
patent rights, (2) an agreement to dispose of patent rights to be ac- 
quired, and (3) an agreement restricting the power of the parties to 
grant licenses under either the patent rights then existing or those 
to be acquired in the future. 


The Department of Justice instituted a suit under the Anti-Trust 
Laws of the United States in May, 1930, which culminated in a con- 
sent decree on November 21, 1932. In accepting the consent decree 
the defendants maintained that “they have not violated the Anti-Trust 
Laws in fact or in intent, but that they desire to avoid the economic 
waste and business disorganization necessarily involved in continuing” 
the litigation. 


By the consent decree the exclusive licenses are made non-exclusive 
and each company is left entirely free to operate under its own patents, 
and to license others in all fields. The decree expressly forbids any 
agreement between any defendant and a third person limiting the 
freedom of any party to grant licenses for radio purposes under its 
own patents, or providing for a division of fields or territory. The 
decree does not, however, restrain the individual companies from 
granting whatever exclusive licenses they please so long as such 
licenses constitute only a disposition of the patent rights and are not 
part of a plan to restrain interstate or foreign commerce. To make 
sure that the former situation is not continued by indirect means, 
representatives of the companies are forbidden to serve as directors 
of the Radio Corporation, and the companies are directed to divest 
themselves of their holdings of R. C. A. stock by distribution to their 
stockholders. 


Before the decree none of the other companies had any right to 
license other parties under its patents for use in the fields of the Radio 


1 VAUGHAN, Economics oF Our Patent System 64-68 (1925); ReEporT oF 
THE FEDERAL TRADE COMMISSION OF THE Rapio INpustry (1923). 





EDITORIAL NOTES 515 


Corporation or to operate under its own patents in those fields. The 
Radio Corporation in turn had no power to license others under any 
of its patents for the fields allotted to the respective companies or to 
operate under its own patents in those fields. Under the agreements 
now in force, entered into contemporaneously with the acceptance of 
the consent decree, each company grants licenses to the others under 
its own patents with the right to grant sublicenses for specified fields, 
but retains the right to operate under its own patents and to license 
others in all fields. As the resu!t the Radio Corporation and each of 
the other companies now retain rights and licenses to do business in 
and to employ the same patents as before for use in their allotted 
fields, but they are now subject to possible competition in those fields 
from the other parties to the agreements or from such outside parties 
as the others may see fit to license under their patents. 

The provision against the interlocking directorates is designed to 
prevent indirect continuance of the present condition, without direct 
agreement, through the influence of company representation. The 
decree cannot, however, attempt to prevent the more remote influence 
which may result from directors, representing financial groups inter- 
ested in the companies, sitting on the various boards and determining, 
or at least influencing, the patent policies of the companies. These 
interests are not before the Court. Under modern corporate methods 
these interests may be substantial but their existence and extent are 
speculative. 

There are no clear cases in which combinations involving patents 
have been condemned. The power of a single interest to acquire pat- 
ents without limit and to license others has always been upheld.? The 
cases in which patent combinations have been held bad have always 
involved as an element an ancillary agreement such as retail price 
maintenance® or restrictive agreements in other fields,* which element 
alone furnished ample basis for the decision. 

The general statement of the law is that agreements which lie out- 
side the patent monopoly may constitute an illegal restraint of trade.® 
Merely owning a large number of patents and granting licenses on any 
terms is not beyond the scope of the patent monopoly.® An ancillary 





2 Bement v. National Harrow Company, 186 U. S. 70, 22 Sup. Ct. 747, 46 
L. ed. 1058 (1902); Rubber Tire Wheel Co. v. Milwaukee Rubber Works Co., 
154 Fed. 358 (C. C. A. 7th, 1907); Indiana Mfg. Co. v. J. I. Case Threshing 
Machine Company, 154 Fed. 365 (C. C. A. 7th 1907). 

3 Standard Sanitary Mfg. Co. v. U. S., 226 U. S. 20, 33 Sup. Ct. 9, 57 L. ed. 
107 (1912). 

4 Blount Mfg Co. v. Yale & Towne Mfg. Co., 166 Fed. 555 (Mass. 1909). 

5 Blount Mfg. Co. v. Yale & Towne Mfg. Co., note 4, supra; Lamb, Relation 
of the Patent Law to the Federal Anti-Trust Laws (1927), 12 Corn. L. Q. 261. 
For further cases see (1933) 1 Geo. Wasu. L. Rev. 534. 

6 Bement v. National Harrow Co., note 2, supra. 
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agreement to maintain resale prices, however, or to restrict output in 
fields not covered by the patents does extend the patent monopoly. 
The Radio Corporation case lies between these two extremes. The 
agreement to parcel out the existing patent monopoly between the 
members has been allowed by the consent decree. The right of each 
company individually to exclusively parcel out its own patent monopo- 
lies as it sees fit has been allowed by the decree. The agreement under 
which each of the parties excluded itself from the right to grant li- 
censes under its own patents in certain fields has been abrogated. It 
is possible that this last agreement would not have been considered 
an integral part of existing patent rights and of such character and 
purpose as to be violative of the Anti-Trust Acts under which the 
suit was brought. 


THE RicHtT To BE HEARD BEFoRE THE UNITED STATES TARIFF 
CoMMISSION 


The power of Congress to solicit the aid of the executive branch 
of the government in regulating foreign commerce has been exer- 
cised so frequently that it would not now seem open to serious consti- 
tutional attack.t Although the powers conferred on the President 
in the earlier laws were much more restricted in purpose,” similar 
reasons of necessity were sufficient to sustain the broad delegation 
of power in the Tariff Act of 1922:* The same “intelligible prin- 
ciple” was retained in the present tariff law, and even though the 
center of power was shifted to the Tariff Commission, the validity 
of this more recent diffusion of legislative power would appear to 
be res adjudicata.* 


Section 315 of the Tariff Act of 1922 confers power on the Presi- 


1 Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 35 L. ed. 294 (1892); 
Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. Ct. 349, 48 L. ed. 525 (1904). 

2 These earlier laws were designed primarily to eliminate discriminations 
against American ships and merchandise. 3 Stat. L. 224 (1815); 4 Star. L. 
308 (1828); 23 Sratr. L. 57 (1884); 26 Srat. L. 567 (1890); 36 Srar. L. 
11, 82 (1909). 

3 Tariff Act of 1922, 42 Strat. L. 858, 19 U. S. C. sec. 154 (1926). See 
Hampton & Co. v. U. S., 276 U. S. 394, 48 Sup. Ct. 348, 72 L. ed. 694 (1928) ; 
U. S. v. Fox River Butter Co., 61 Treas. Dec. 102 (Court of Customs Appeals, 
1932), Cert. den. 53 Sup. Ct. 83 (U. S. 1932). 

4 Tariff Act of 1930, 46 Strat. L. 701, 19 U. S. C. Supp. V, sec. 1336 (1931). 
Dutchess Hat Works v. U. S., 62 Treas. Dec. 18 (U. S. Customs Court, Nov. 
1932). Two judges believed the Hampton case was decisive on the consti- 
tutional issue. Brown, J. dissented on the ground that the cost difference 
formula had become too indefinite and permitted taxation by executive fiat. 
The fact that the taxing power is involved should present no obstacle. See 
University of Illinois v. U. S., 53 Sup. Ct. 509 (U. S. March, 1933), and Note 
(1933) 1 Geo. Wasu. L. Rev. 231. 
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dent to increase or lower import duties when he is satisfied that a 
change is necessary to equalize foreign and domestic costs of pro- 
duction. The Tariff Commission is authorized to conduct investi- 
gations to assist the President, and during these investigations in- 
terested parties must be given an opportunity to be heard.’ Although 
no provision is made for reviewing the proceedings leading up to a 
proclamation, the courts will determine whether the change in rate 
was made as prescribed by law.® 

During an investigation by the Commission, representatives of a 
foreign producer appeared at the hearing to oppose an increase in 
the rate of duty on sodium nitrite, and requested permission to in- 
spect all evidence obtained by the Commission through its agents 
and from American producers. The Commission refused to disclose 
information relating to production costs in the belief that these facts 
were confidential. An attempt to compel disclosure by mandamus 
proceedings failed.*?’ Subsequently the import duty was increased 
fifty per cent and the importer challenged its validity. The protest 
alleged that the statutory hearing had not been granted because the 
foreign producer had not been informed of the facts upon which 
the Commission based its report. On a writ of certiorari the Supreme 
Court affirmed the decision of the Court of Customs and Patent Ap- 
peals, holding that the right to a hearing before the Commission re- 


quired only the right to submit evidence, and not the right to inspect 

that obtained by the Commission in ex parte investigations.® 
Congress made no effort to define the type of hearing to be af- 

forded by the Tariff Commission, but left the choice of procedure 


5 The investigation, with the prescribed hearing, is a condition precedent to 
any action by the President. Wm. A. Foster & Co. v. U. S., 61 Treas. Dec. 79, 
ve of Customs Appeals, 1932); U. S. v. Fox River Butter Co., supra 
note 3. 

6 Although the legislative process of tariff making is not justiciable, Butt- 
field v. Stranahan, supra note 1, courts will insist that those exercising the 
delegated power keep within the law. Waite v. Macy, 246 U. S. 606, 38 Sup. 
Ct. 395, 62 L. ed. 892 (1918). Broad power to review may be conferred on the 
customs courts since they are not “constitutional” courts. Ex parte Bakelite 
Corp’n, 279 U. S. 438, 49 Sup. Ct. 411, 73 L. ed. 789 (1929). This power 
has not been given over proceedings under Section 315 of the Tariff Act of 
1922. Norwegian Nitrogen Products Co. v. U. S., 61 Treas. Dec. 91 (Court of 
Customs Appeals, 1932). a 

7 Norwegian Nitrogen Products Co. v. U. S. Tariff Commission, 6 F. (2d) 491 
(App. D. C. 1925). The Court of Appeals of the District of Columbia be- 
lieved the writ should have issued on the merits, but the case had become moot 
by virtue of the President’s proclamation. The case was dismissed by the 
Supreme Court on the latter ground without considering the merits. 274 U. S. 
106, 47 Sup. Ct. 499, 71 L. ed. 949 (1927). The duty is so indefinite that 
mandamus would not appear to be the proper remedy even on the merits. 
See I. C. C. v. New York, N. H. & H. Ry. Co. 53 Sup. Ct. 106 (U. S. 
Nov. 1932). 

8 Norwegian Nitrogen Products Co. v. U. S., 53 Sup. Ct. 350 (U. S. Feb. 
1933), aff’g 61 Treas. Dec. 91 (1932). 
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to the discretion of the Commission alone. Its own sense of fairness, 
therefore, must supply the standard. There is no duty to adopt the 
form usually followed by courts of law, and unless the style of pro- 
cedure selected is clearly arbitrary, it should not be disturbed.° 

There is nothing inherently judicial in the function of the Tariff 
Commission that should compel acceptance of judicial methods.’® 
Historically, that agency is an adviser of Congress and the Presi- 
dent in the legislative process of regulating foreign commerce.” 
The Commission does not decide whether an import duty should be 
changed. The President alone was given that power, and his judg- 
ment cannot be impeached. The report of the Commission is merely 
evidence which may or may not influence the decision of the Presi- 
dent. Since the facts found by the Commission do not control the 
result, it is not apparent how interested parties are injured by its re- 
fusal to reveal the evidence in its possession.'** There would still 
be no assurance that the action of the President was based on the 
facts giving rise to the argument before the Commission." 

Many external elements tend further to remove any suspicion of 
injustice from the form of hearing afforded by the Commission. It 
differed in no material respect from the form commonly granted by 
committees of Congress.’* Although the hearing is now mandatory 
and conducted by an agency farther removed from public scrutiny, 
there is nothing in the legislative history of the statute to indicate 
that Congress intended a complete change.’* On the contrary, when 
Congress desired to extend the incidents of court trials to adminis- 
trative hearings in other tariff proceedings, it used clear and un- 
equivocal language.*® 





® Murray v. Hoboken Land & Improvement Co., 18 How. 272 (U. S. 1856). 
- DICKINSON, ADMINISTRATIVE JUSTICE AND THE SUPREMACY OF LAw (1927) 

, & 

10 Prentis v. Atlantic Coastline Ry. Co., 211 U. S. 264 29 Sup. Ct. 67, 53 
L. ed. 176 (1908); Bi-Metallic Co. v. Colorado, 239 U. S. 441, 36 Sup. 
Ct. 141, 60 L. ed. 372 (1915). See Pillsbury, Administrative Tribunals (1923) 
36 Harv. L. Rev. 405, 583. 

11F, W. Taussic, TarirF History oF THE Unitep States (8th ed.) 231, 
405 et seq. 

12 St. Louis, Southwestern Ry. Co. v. I. C. C., 264 U. S. 64, 44 Sup. Ct. 294, 
68 L. ed. 565 (1924). 

13 A different situation exists under the Tariff Act of 1930. Se Dutchess Hat 
Works v. U. S., supra note 4. Since the report of the Commission alone must 
now show the necessity for a change in import duty, more cogent reasons exist 
for requiring publicity. Compare Wm. A. Foster & Co. v. U. S., supra note 5. 

14 Luce, LecIsLATIVE Procepure (1922) 143, 144. 

1562 Conc. Rec. 11229, 11232 (1922). An amendment requiring the Presi- 
dent to make public all reports and findings of fact was removed by the con- 
ferees. 62 Conc. Rec. 12627, 12660, 12888 (1922). 

16 42 Srar. L. 966 (1922), 19 U. S. C. sec. 381 (1926), changing form of ap- 
praisal hearings. Cf. Auffmordt v. Hedden, 137 U. S. 310, 11 Sup. Ct. 103, 34 
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The treatment of cost information as confidential is supported by 
long and continuous administrative practice.'7 Its wisdom was per- 
haps realized by the Norwegian producer when it refused to reveal 
its own costs. Since its own request for information was directed to 
the Commission’s sense of fairness, its failure to codperate did not 
commend it to any special favor. He who seeks equity must do 
equity. The use of undisclosed evidences may be inconsistent with 
judicial standards of fairness, but in the light of the facts there was 
no injustice done. 

It is true that many administrative agencies provide the safe- 
guards common to judicial tribunals.’"* As an analogy, however, 
these are no more perfect than courts of law.’® The Tariff Com- 
mission advises; it does not enact; and advisory reports to superior 
administrative officers are often regarded as confidential.2® Although 
fear of Star Chamber methods often leads to severe criticism of 
secret methods, a study of the actual facts will show that although 
the methods may differ, the results are no more unjust than those 
generally obtained in proceedings termed judicial. 

R. S. SMETHURST. 





L. ed. 674 (1890). See Freunp, ADMINISTRATIVE Powers Over PERSONS AND 


Property (1928) 158-160. 42 Srar. L. 858 (1922), 19 U. S. C. secs. 174-179 
(1926), findings of Tariff Commission from investigations of unfair practices 
in the import trade must be disclosed to interested parties. 


17 A memorandum submitted to the Supreme Court by the Tariff Commission 
explains the method of concealing individual plant costs in 110 investigations. 
See NintH ANNUAL Report, U. S. Tarirr Commission (1925) 17. The 
practice has been discussed at length by Congress but left unchanged. Sen. REP. 
No. 1325, 70th Cong. Ist. Sess. (1928). When the statute is ambiguous, ad- 
ministrative interpretation, if reasonable, is becoming almost conclusive. See 
Burnet v. Guggenheim, 53 Sup. Ct. 369 (U. S. Feb., 1933) ; Mass. Mutual Life 
Ins. Co. v. U. S., 53 Sup. Ct. 337 (U. S. Feb., 1933); U. S. v. Dakota-Mon- 
tana Oil Co., 53 Sup. Ct. 435 (U. S. March, 1933). 


187. C. C. v. Louisville & Nashville Ry. Co., 227 U. S. 88, 33 Sup. Ct. 185, 
57 L. ed. 431 (1913); Farmers Elevator Co. v. Chicago Ry. Co., 266 Ill. 567, 
107 N. E. 841 (1915); Whitfield v. Hanges, 222 Fed. 745 (C. C. A. 8th, 
1915). 


19 Due process and the necessity for providing a complete record for pur- 
poses of judicial review are the primary reasons for requiring administrative 
orders to be based exclusively on evidence adduced at the hearings. See note 
(1914) 28 Harv. L. Rev. 198; Note (1931) 80 Univ. or Pa. L. REv. 96. 

20 Local Gov’t Bd. v. Arlidge, (House of Lords) 1915 A. C.. 120. VAN VLECK, 
Tue ADMINISTRATIVE ContrOL oF ALIENS (1932) 106, 142 et seq. In tax as- 
sessment proceedings it is well settled that administrative officers may use 
personal knowledge without introducing it as evidence. Northern Pacific Ry. 
Co. v. Adams County, 1 F. Supp. 163. (E. D. Wash., 1932). 
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TAXATION OF INTANGIBLE TRUST PROPERTY AT DOMICILE OF 
Cestur Que Trust 


As a general rule personal property in the hands of a trustee is 
assessable and taxable to him at the place of his domicile. The rule 
is quite simple and is easy to apply if both the trustee and the cestui 
que trust reside in the same state. If they reside in different states, 
however, the question arises as to what interest, if any, the cestui 
que trust has which may be taxed by the state of his domicile. The 
present condition of the law on this point is somewhat uncertain.? 

The tax authorities of Virginia appear to have been more aggres- 
sive in their attempts to tax resident cestuis que trustent when the 
trustees are non-resident than those of any other state. In the 
recent case Commonwealth v. Appalachian Electric Power Company’ 
the Supreme Court of Appeals of Virginia has given a definite rul- 
ing regarding the taxation of resident cestuis que trustent. A con- 
tractual trust was involved under which a Virginia corporation de- 
livered possession of and transferred title to a quantity of bonds to 
a New York commercial trustee as security for a loan. Virginia 
attempted to tax the resident cestui que trust for the full value of 
the bonds.* The court refused to sustain the tax on the ground that 
it would be violative of the Fourteenth Amendment to the Federal 
Constitution because it amounted to double taxation. 

There is no statutory law in Virginia definitely controlling such 
a case. The statute under which the tax was levied* reads “. 
intangible personal property owned by every corporation. ...” It 
does not mention equitable interests or trust property. The court, 
however, did not enter into a discussion of the Virginia law, but 
based its decision on the unconstitutionality of double taxation. 

The Supreme Court of the United States has consistently held that 
the Fourteenth Amendment does not contain any limitation on double 


1 Price v. Hunter, 34 Fed. 355 (C. C. E. D. Pa. 1888); Goodsite v. Lane, 
139 Fed. 593 (C. C. A. 6th, 1905). Numerous cases in the state courts in 
support of this rule are collected in (1930) 67 A. L. R. 393, 394 

The rule is generally considered to have been limited to instances of irre- 
vocable trusts by Bullen v. Wisconsin, 240 U. S. 625, 36 Sup. Ct. 473, 60 L. 
ed. 830 (1916). 

2 The uncertainty of the law on this point is undoubtedly a result of the 
varying types of trusts and statutes which must be dealt with, and also to the 
fact that many of the states have made very little, if any, effort to tax trust 
property other than to the resident trustee. 

3166 S. E. 461 (Va. 1932). 

4A more complete statement of the facts will be found on page 

5Va. Tax Cope Ann. (Michie, 1930) sec. 229, reads “The State tax on 
the intangible personal property . . . owned by every corporation doing in this 
State the business of furnishing water or heat, light and power, whether by 
means of electricity or gas, shall be at the rate of fifty cents on every hundred 
dollars of the assessed value thereof. 
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taxation. Some of the more recent decisions appear to show an 
increasing sentiment against taxation of property by more than one 
state, but this appears to be based on political or economic rather 
than legal reasons, and if taxation by two states has not been allowed, 
it has been because the property did not have a taxable situs in both 
states.’ No case in the state courts has been found in which a tax 
was declared invalid because of double taxation where the laws of 
each state clearly authorized a tax on the property.’ If one state 
taxes property twice at the same time and for the same purpose, it 
appears the tax could not be sustained.? Such taxes, however, are 
condemned because they amount to taking property without due 
process of law and not because of any limitation on double taxation 
found in the Federal Constitution.*° The “business situs” cases 
clearly involve double taxation. Although they would seem to be 
as objectionable on that ground as the Appalachian Electric Power 
Company case, if not more so, they have never been condemned for 
violating the Fourteenth Amendment.’! In these cases, the owner 


® Davidson v. New Orleans, 96 U. S. 97, 24 L. ed. 616 (1877); St. Louis 
Southwestern R. R. Co. v. Arkansas, 235 U. S. 350, 35 Sup. Ct. 99, 59 L. ed. 
265 (1914); Ft. Smith Lumber Co. v. Arkansas, 251 U. S. 532, 40 Sup. Ct. 
304, 64 L. ed. 396 (1920); Shaffer v. Carter, 252 U. S. 37, 40 Sup. Ct. 221, 
64 L. ed. 445 (1920); Cream of Wheat Co. v. Grand Forks, 253 U. S. 325, 
40 Sup. Ct. 558, 64 L. ed. 931 (1920). 

7 Delaware, L. & W. R. Co. v. Pennsylvania, 198 U. S. 341, 25 Sup. Ct. 669, 
49 L. ed. 1077 (1905); Union Refrigerator Transit Co. v. Kentucky, 199 U. 
S. 194, 26 Sup. Ct. 36, 50 L. ed. 150 (1905), 4 Ann. Cas. 493 (1907); Frick 
v. Pennsylvania, 268 U. S. 473, 45 Sup. Ct. 603, 69 L. ed. 1058, 42 A. L. R. 
316 (1925); First Nat. Bank of Boston v. Maine, 284 U. S. 312, 52 Sup. Ct. 
174, 76 L. ed. 313 (1932); Commonwealth v. West India Oil Refining Co., 
138 Ky. 828, 129 S. W. 301, 36 L. R. A. (N. S.) 295 (1910). 

8 See Lowry v. Los Angeles County, 38 Cal. App. 158, 175 Pac. 702 (1918). 

®“To constitute double taxation, objectionable or prohibited, the two or 
more taxes must be (1) imposed on the same property, (2) by the same state 
or government, (3) during the same taxing period, and (4) for the same pur- 
pose. There is no double taxation, strictly speaking, where (a) the taxes are 
imposed by different states, ...” CooLrey, TAXATION (4th ed. 1924) sec. 223. 

10 Frick v. Pennsylvania, supra note 7, is an outstanding case in which the 
United States Supreme Court expressed itself as disliking double taxation. 
In that case, the decision is based on the ground that the tangible property 
involved did not have a taxable situs in Pennsylvania. Double taxation of in- 
tangible property was not condemned. The view that tangible personal prop- 
erty may not have a taxable situs in more than one state had been quite firmly 
established in Union Refrigerator Transit Co. v. Kentucky, supra note 7. These 
cases hold that tangible personal property is taxable where it has a permanent 
situs and not at the domicile of the owner, thus doing away with the maxim 
mobilia sequuntur personam so far as tangibles are concerned. It seems, how- 
ever, that the maxim would still be applicable if the tangible personal property 
has not acquired a permanent situs outside of the state of domicile of the 
owner. Southern Pacific Co. v. Kentucky, 222 U. S. 63, 32 Sup. Ct. 13, 56 
L. ed. 96 (1911). The trend against double taxation began as early as Louis- 
ville & Jeffersonville Ferry Co. v. Kentucky, 188 U. S. 385, 23 Sup. Ct. 463, 
47 L. ed. 513 (1903), followed by Delaware, L. & W. R. R. Co. v. Pennsyl- 
vania, supra note 7. 

11 Blodgett v. Silberman, 277 U. S. 1, 48 Sup. Ct. 410, 72 L. ed. 749 (1928) ; 
Liverpool & L. & G. Ins. Co. v. Orleans, 221 U. S. 346, 31 Sup. Ct. 550, 3 L. 
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pays the tax at the “business situs” and also at his domicile. In the 
trust case, the trustee would pay at his domicile on the legal title 
and the cestui que trust would do likewise on his equitable interest. 
Assuming that both payments would be made from the trust property 
or the income from it, the trust case and “business situs” cases would 
seem to be on all fours. In the Appalachian Electric Power Com- 
pany case the cestui received no income from the trust from which 
it could pay the tax, but it is not seen why this would make a ma- 
terial difference. It does not change the legal relations existing be- 
tween cestui que trust and trustee. 


The decision in Commonwealth v. Appalachian Electric Power 
Company clearly goes beyond all precedents in holding the tax as- 
sessed against the cestui que trust at its domicile in Virginia was 
double taxation and contrary to the Fourteenth Amendment. Hav- 
ing reached this conclusion, it is necessary to determine whether the 
cestui que trust had any interest which was taxable at its domicile. 

Unquestionably, the cestui did not have legal title.** It did have 
an interest in the bonds; 1. e., the equitable chose in action to com- 
pel the trustee to return the legal title upon the termination of the 
trust. The interest of the cestui is purely equitable, but it is certainly 
a substantial interest. The question, then, resolves itself into whether 
or not the equitable interest in the bonds, title and possession being 
in the non-resident trustee, may be taxed in Virginia to the cestui 
que trust. This will depend to a large extent on whether the maxim 
mobilia sequuntur personam is applicable. The elimination from the 
effect of this maxim for taxation purposes of tangible personal prop- 
erty by Frick v. Pennsylvania** and Union Refrigerator Transit Com- 
pany v. Kentucky does not affect the application of the rule to in- 
tangible personal property as set forth in Blodgett v. Silberman.*® 
In fact, in Frick v. Pennsylvania, while the maxim was not applied 
to tangibles, it was stated that it did apply to intangibles, and a dic- 
tum in the Union Refrigerator case is in accord. This is considered 








ed. 762, L. R. A. 1915C 903 (1911); Fidelity & Columbia Trust Co. v. Louis- 
ville, 245 U. S. 54, 38 Sup. Ct. 40, 62 L. ed. 145 (1917); Cream of Wheat 
Co. v. Grand Forks, supra note 6; Mackay v. San Francisco, 128 Cal. 678, 
61 Pac. 382 (1900); Lowndes, The Passing of Situs—Jurisdiction to Tax 
Shares of ag 9" (1932) 45 Harv. L. Rev. 777, 779; Note (1930) 
30 CoLtum. L. Rev. 539. 

12 The trust was in «®t nature of a pledge, but effect must be given to the 
terms of the trust instrument which provided that absolute title should be in 
the trustee. See Richardson v. Shaw, 209 U. S. 365, 28 Sup. Ct. 512, 52 L. 
ed. 835, 14 Ann. Cas. 981 (1908); Stanford v. San Francisco, 131 Cal. 34, 
63 Pac. 145 (1900); Pizer v. Hunt, 253 Mass. 321, 148 N. E. 801 (1925). 

13 Supra note 7. 

14 Supra note 7. 

15 Supra note 11. 
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quite significant of the views of the Supreme Court on the subject 
at that time. 

The case which indicates most strongly that the maxim should not 
be followed is Safe Deposit and Trust Company v. Virginia.’ 
There, a testamentary trust was involved. The trustee in Maryland 
had complete control of the trust property, which was made up of 
intangibles, and was to accumulate the income until the beneficiaries, 
both residents of Virginia, should become twenty-five years of age. 
Each beneficiary or his issue was to receive one-half of the fund, or 
if one died without issue before reaching the age of twenty-five 
years, the survivor was to receive all. A tax was levied in Virginia 
on the non-resident trustee for the corpus of the trust fund. The 
Supreme Court refused to sustain the tax. In the controlling opinion, 
Mr. Justice McReynolds discussed the maxim mobilia sequuntur 
personam and apparently arrived at the conclusion that the rule laid 
down in Frick v. Pennsylvania and Union Refrigerator Transit Com- 
pany v. Kentucky as to tangibles might apply to intangibles under 
similar circumstances. The holding of the Court, however, does not 
go so far as to say the maxim should never be applied’* and, further- 
more, it was not necessary for the Court to go as far as it did in 
deciding the case. As was stated in the concurring opinion of Mr. 
Justice Stone, it was sufficient to support the decision “that, as stipu- 
lated in the record, the Virginia assessment was levied against a 
trustee domiciled in Maryland upon securities held by it in trust in 
its exclusive possession and control there, and so is forbidden as an 
attempt to tax property without the jurisdiction.” In view of this 
and the fact the tax was against the trustee and not the beneficiary, 
it is not believed the holding in the case is conclusive as to whether 
or not the maxim would apply to interests of a resident beneficiary. 
Mr. Justice Stone further observed that a tax against the cestui for 
his equitable interest would probably be sustained. This view is 
supported by the dissenting opinion of Mr. Justice Holmes, who goes 
further and says it is no objection to a tax on equitable interests that 
it is assessed for the full value of the trust fund."* 





16 280 U. S. 83, 50 Sup. Ct. 59, 74 L. ed. 180, 67 A. L. R. 386 (1929). 

17 Mr. Justice McReynolds said “Ordinarily this court recognizes that the 
fiction of mobilia sequuntur personam may be applied in order to determine 
the situs of intangible personal property for taxation. Blodgett v. Silberman, 
277 U. S. 1, 72 L. ed. 749, 48 Sup. Ct. 410. But the general rule must yield 
to the established fact of legal ownership, actual presence and control elsewhere 
and ought not to be applied if so to do would result in inescapable and patent 
injustice whether through double taxation or otherwise. ... And the fiction 
of mobilia sequuntur personam ‘was intended for ,convenience, and is not to 
be controlling where justice does not demand it.’ 

18 This may seem inconsistent with the decision, also written by Mr. Justice 
Holmes, in Brooke v. Norfolk, 277 U. S. 27, 48 Sup. Ct. 422, 72 L. ed. 767 
(1928). The facts in the cases, however, are believed to be ‘distinguishable. 
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The few reported cases decided in the state courts are quite uni- 
form in holding that the equitable interests of the cestui que trust 
may be taxed at his domicile by use of the maxim mobilia sequuntur 
personam if the trustee is a non-resident and has the trust property 
in his possession, particularly if the tax is specifically authorized by 
statute.** There is some uncertainty as to whether the cestui should 
be assessed for the full value of the trust fund,”° or for the value of 
his equitable interest taking into consideration the nature of the 
property, the control of the cestwi over it, and the extent of his en- 
joyment of it.2*_ The most logical plan would seem to be to decide 
each case in the light of the circumstances attending it rather than 
by a general and inflexible rule. However, this is a matter of as- 
sessment of the tax and would not affect the right of a state to levy 
a tax on a resident beneficiary. 

Returning to Commonwealth v. Appalachian Electric Power Com- 
pany, it is submitted that the cestui que trust had a taxable interest 
and that a tax on it should not be contrary to the Fourteenth Amend- 
ment because of double taxation. To hold that the maxim mobilia 
sequuntur personam would not apply because it would cause double 
taxation does not seem justifiable when double taxation is not pro- 
hibited. The maxim has been applied to intangible personal prop- 
erty to give it a taxable situs in the state of domicile of the owner, 
and this even though the property might have a “business situs” for 
taxation purposes outside of that state.?? 


In Safe Deposit Trust Co. v. Virginia, supra note 16, the cestuis were even- 
tually to get the entire trust fund while in Brooke v. Norfolk the cestwi re- 
ceived only the income for life and was never to receive the corpus of the 
fund. In the latter case the tax (on the corpus of the fund) was declared 
invalid because it was levied on interests to which the cestui was a stranger. 
But see Selden v. Brooke, 104 Va. 832, 52 S. E. 632 (1906); Brooklyn Trust 
Co. v. Booker, 122 Va. 680, 95 S. E. 664 (1918), cert. den. 248 U. S. 582, 39 
Sup. Ct. 287, 63 L. ed. 432 (1918); Wise v. Commonwealth, 122 Va. 693, 
95 S. E. 632 (1918). 

19 Sumrall’s Committee v. Commonwealth, 102 Ky. 658, 172 S. W. 708 
(1915); Bingham v. Commonwealth, 199 Ky. 402, 251 S. W. 936 (1923); 
Hunt v. Perry, 165 Mass. 287, 43 N. E. 103 (1896); Williston Seminary v. 
County Commissioners, 147 Mass. 427, 18 N. E. 210 (1888); McCeney v. 
Prince George County, 153 Md. 25, 137 Atl. 291 (1927); Humbird v. State 
Tax Commission, 141 Md. 405, 119 Atl. 157 (1922); Selden v. Brooke; Brook- 
lyn Trust Co. v. Booker; Wise v. Commonwealth, all supra note 18; Ellett 
v. Commonwealth, 132 Va. 136, 110 S. E. 358 (1922); see Augusta v. Kim- 
ball, 91 Me. 605, 40 Atl. 666, 41 L. R. A. 475 (1898); First Trust & Savings 
Bank v. Los Angeles County, 206 Cal. 240, 273 Pac. 1066 (1929). Contra: 
Dorr v. Boston, 6 Gray 131 (Mass. 1856); Berry v. Windham, 59 N. H. 288 
(1879). 

20 Humbird v. State Tax Commission, supra note 19; Selden v. Brooke; 
Brooklyn Trust Co. v. Booker; Wise v. Commonwealth, all supra note 18. 

21 St. Albans v. Avery, 95 Vt. 249, 114 Atl. 31 (1921), cert. den., Fond v. 
St. Albans, 257 U. S. 640, 42 Sup. Ct. 51, 66 L. ed. 411 (1921), writ of error 
dismissed, 257 U. S. 666, 42 Sup. Ct. 54, 66 L. ed. 425 (1921). 

22 Cases cited supra note 11; see Maguire v. Trefry, 253 U. S. 12, 40 Sup. 
Ct. 417, 64 L. ed. 739 (1920). 
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It would seem to be much more questionable whether the provision 
of the tax code reading “intangible personal property owned by” 
extends to equitable interests in trust property. The provision relat- 
ing to tangible property uses the words “belonging to.” ** The inter- 
pretation to be placed upon these provisions of the tax code is clearly 
within the province of the Virginia court and if it had based its 
holding on the ground that the legislature intended to make the dis- 
tinction that equitable interests “belonged to” rather than were “owned 
by” a corporation, it is believed the decision would rest on more sub- 
stantial legal reasoning. Similar interpretations have’been placed on 
other taxing statutes where this distinction was possible.2* In many 
cases where the tax on a resident cestui que trust has been sustained, 
the statutory authority for the tax appears to have been much 
stronger than that included in the Virginia tax code*® and the de- 
cisions in some cases refusing to sustain similar tax levies have 
pointed out a lack of express provisions in the statute.*® This is 
in line with the principle of strict construction of tax statutes against 
the state”? and does not conflict with recent views that double taxa- 
tion should not be sustained unless specifically provided for by stat- 
ute. If the Virginia court had refused to sustain the tax as unau- 
thorized by the tax code, it is believed the case would be beyond 
criticism. The result obtained is desirable, at least from an economic 


standpoint, but a general limitation on double taxation as laid down 
by the court, if not actually “judicial legislation,” is very near thereto. 
Fioyp L. FRANCE. 


23 Va. Tax Cope ANN. (Michie, 1930) sec. 228. 

24 Lowry v. Los Angeles County, supra note 8; Dorr v. Boston; Berry v. 
Windham, both supra note 19. 

25 Sumrall’s Committee v. Commonwealth; Hunt v. Perry; Williston Semi- 
nary v. County Commissioners; McCeney v. Prince George County; Hum- 
bird v. State Tax Commission; Ellett v. Commonwealth, all supra note 19; 
Selden v. Brooke; Brooklyn Trust Co. v. Booker; Wise v. Commonwealth, 
all supra note 18. 

26 See note 24, supra. 

27 Gould v. Gould, 245 U. S. 151, 38 Sup. Ct. 53, 62 L. ed. 211 (1917). 
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ADMIRALTY—SHIPPING—LIMITATION OF LIABILITY—FIRE STAaT- 
utge.—A few hours after her departure from New York fire caused 
by spontaneous combustion was discovered in the coal in a temporary 
bunker on the steamship Galileo. As a result of the fire the vessel 
sank and the cargo was lost. The cargo-owners filed a libel in per- 
sonam in the proper district court against the owner of the Galileo 
for breach of contract to deliver at destination. Respondent pleaded 
in bar the fire statute exempting from all liability the owner of any 
vessel for loss or damage to cargo by reason of fire happening to or 
on board the vessel, unless caused by the design or neglect of the 
owner. The District Court found that, because of the condition of 
the coal, the vessel was unseaworthy when the voyage was com- 
menced; that this condition was caused by the gross negligence of 
the ship’s chief engineer in stowing a supply of new coal on top of 
old coal which he knew to be badly heated. The court found that 
no design or personal neglect of the respondent was established. The 
libelants contended, however, that the fire statute does not relieve the 
owner in case of loss from unseaworthiness if the unseaworthiness 
was discoverable by due diligence, as here. The District Court dis- 
missed the libel; the decree was affirmd in the Circuit Court of Ap- 
peals, and certiorari was granted by the United States Supreme Court. 
Held, that breach of the implied warranty of seaworthiness alone does 
not constitute neglect of the ship owner under the fire statute. Mere 
failure of the owner to exercise due diligence to discover the un- 
seaworthiness of his vessel does not deprive him of the benefit of the 
statute unless he has waived it. Decree affirmed. Earle & Stoddart, 
Inc. v. Ellerman’s Wilson Line, Ltd., 53 Sup. Ct. 200, 77 L. ed. 
(Adv. Op.) 242 (U. S. 1932). 

The maritime law of all nations, in one form or another, recog- 
nizes the right of a shipowner to limit his liability. Poor, A Ship- 
ywner's Right to Limit Liability in Cases of Personal Contracts 
(1922) 31 Yate L. J. 505. In the United States this right was 
established by the Limited Liability Act of March 3, 1851, with the 
fire statute appearing as the first section of the act. 9 Start. L. 635 
(1851), Rev. Strat. secs. 4282-4287, 46 U. S. C., secs. 182-188 
(1926). The avowed purpose of the Act is the encouragement of 
shipbuilding and the protection of United States shipowners in com- 
petition with foreign shipping. See Richardson v. Harmon, 222 
U. S. 96, 103, 32 Sup. Ct. 27, 56 L. ed. 110 (1911); The 84-H, 296 
Fed. 427, 430 (C. C. A. 2d, 1923), cert. denied sub nom. Randolph 
v. Bouker contracting Co., 264 U. S. 596, 44 Sup. Ct. 454, 68 L. ed. 
867, 1924) ; Marcu, Limitation of Shipowner’s Liability in American 
Courts (1930) 78 U. or Pa. L. R. 393. The benefits of the act may, 
however, be extended to foreign owners in proceedings in United 
States courts. Oceanic Steam Navigation Co., Ltd. v. Mellor, 233 
U. S. 718, 34 Sup. Ct. 754, 58 L. ed. 1171 (1914). In the principal 
case the libellants conceded the commonly accepted meaning of the 
phrase “neglect of such owner,” as used in the fire statute, to mean 
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personal negligence of the owner or if a corporation, negligence of 
its managers or agents. Negligence of neither officers nor crew can 
be imputed to the owner. Walker v. The Transportation Co., 3 Wall. 
150, 18 L. ed. 172 (U. S. 1865) ; Craig v. Continental Ins. Co., 141 
U. S. 638, 12 Sup. Ct. 97, 35 L. ed. 886 (1891). Libelants contended, 
nevertheless, that the statutory distinction between the owner’s neg- 
lect and the negligence of the ship’s officers has no application to 
matters affecting the seaworthiness of the vessel at the commence- 
ment of the voyage. This same view has even been expressed by a 
federal court. See The Etna Maru, 20 F. (2d) 143, 146 (S. D. Tex. 
1927), aff’'m’d sub nom. Kokusai Kisen Kobushiki Kaisha v. Texas 
Gulf Sulphur Co., 33 F. (2d) 232 (C. C. A. 5th 1929). 

This misconception of the effect of the Limited Liability Act of 
March 3, 1851, supra, is engendered by certain decisions under the 
Harter Act and a line of cases involving the express contracts of the 
shipowner. The Harter Act, 27 Star. L. 445 (1893), 46 U. S. C. 
secs, 190-195 (1926), exempts both owner and vessel from all liabil- 
ity for damage or loss of cargo resulting from faults or errors in 
navigation or in the management of the vessel. This complete im- 
munity, by the express terms of the statute, is not available to the 
owner who fails to exercise due diligence to make his vessel sea- 
worthy. Jnternational Navigation Co. v. Farr & Bailey Mfg. Co., 
181 U. S. 218, 21 Sup. Ct. 591, 45 L. ed. 830 (1901); The Wild- 
croft, 201 U. S. 378, 26 Sup. Ct. 467, 50 L. ed. 794 (1906). In 
cases where the owner, by charter party or by other express contract 
gives a warranty of seaworthiness, the courts are quick to deny him 
the benefits of limitation of liability on the ground that he has waived 
them. The Edwin I. Morrison, 153 U. S. 199, 14 Sup. Ct. 823, 38 
L. ed. 688 (1894); Pendleton v. Benner Line, 246 U. S. 353, 38 
Sup. Ct. 330, 62 L. ed. 770 (1918); Great Lakes Towing Co. v. 
Mills Transportation Co., 155 Fed. 11 (C. C. A. 6th, 1907). An 
implied warranty of seaworthiness may even be found by the court 
when not expressed in the charter party or owner’s other contract. 
The Caledonia, 157 U. S. 124, 15 Sup. Ct. 537, 39 L. ed. 644 (1895) ; 
Luckenbach v. McCahan Sugar Refining Co., 248 U. S. 139, 39 Sup. 
Ct. 53, 63 L. ed. 170 (1918). Although this doctrine of implied 
warranty of seaworthiness has had a tendency to circumscribe the 
right of the owner to limit his liability, it is improbable that the 
courts will recede from it, at least under the present form of the 
statute. Poor, A Shipowner’s Right to Limit Liability in Cases of 
Personal Contracts, supra. The instant case will in some measure 
counteract the effect of the Caledonia and Luckenbach cases, supra. 
Shipowners will read into the decision a reiteration of the policy ex- 
pressed by Mr. Justice Holmes in Capitol Transportation Co. v. 
Cambria Steel Co., 249 U. S. 334, 336, 39 Sup. Ct. 292, 63 L. ed. 
631 (1919): 

“We very much appreciate the danger that the act should be cut 
down from its intended effect by too easy a finding of privity or 
knowledge on the part of the owners, as also by too liberal an attri- 
bution to them of contracts as personally theirs. We are not dis- 
posed to press the law in those directions further than the cases go.” 

H. D. L. 
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ConFLict oF Laws—INTERNATIONAL LAw—ErFrFeEct OF DECREES 
OF A NON-RECOGNIZED GOVERN MENT.—Plaintiffs were former owners 
of oil lands in the Baku region of Russia. Their lands were nation- 
alized by the Soviet government in 1917, and oil from these lands 
had since been sold from time to time to the Standard Oil Company 
of New York by the Soviet government. As plaintiffs, were joined 
eleven corporations, one partnership and six individuals. They 
sought recovery on the ground that the Soviet government, in selling 
the oil, was acting as agent for the plaintiffs. Held, that well-estab- 
lished principles of International Law require that Soviet law and 
decrees must be given internal effect in that country. Recovery was 
denied. Salimoff & Co. v. Standard Oil Co., 262 N. Y. Supp. 693 
(1933). 

This decision apparently represents a complete about-face move- 
ment by the New York courts since the loss of Justice Cardozo. He 
had stated in an earlier decision, “Courts of high repute have held 
that confiscation by a government to which recognition is refused has 
no other effect in law than seizure by bandits or by other lawless 
bodies.” Sokoloff v. National City Bank, 239 N. Y. 158, 145 N. E. 
917 (1924). See comments in (1924) 23 Micu. L. Rev. 802; 
(1925) 38 Harv. L. Rev. 816. Such confiscation is no more than 
“piracy which has been coated white by legislation.” Sliosberg v. 
New York Life Insurance Co., 244 N. Y. 482, 155 N. E. 749 (1927). 
Nationalization decrees are not to be regarded as law, but are mere 
“exhibitions of power.” Petrogradsky M. K. Bank v. National City 
Bank, 253 N. Y. 23, 170 N. E. 479 (1930); (1930) 43 Harv. L. 
Rev. 1160. Confiscatory acts of the Confederate government were 
held void. Williams v. Bruffy, 96 U. S. 176, 24 L. ed. 716 (1878). 

When the foreign government is unrecognized in the forum, the 
courts are not concerned with the question as to what the unrecog- 
nized government intended to be the operation or effect of its de- 
crees, but are free to consider what effect, if any, it should, because 
of justice and public policy, be given in the courts of the forum. 
James & Co. v. Rossia Insurance Co., 247 N. Y. 262, 160 N. E. 
364 (1928). Here, apparently the court felt that the defendant, 
ar. American corporation was in the position of a bona fide purchaser 
for value, and that justice in this case required that the court recog- 
nize the validity of Russian decrees, in order that the American 
corporation might be protected. In so doing, the court, in effect, 
recognized the Russian government. In the case of a recognized 
government, the courts of our country “will not sit in judgment on 
the acts of the government of another, done within its own terri- 
tory.” O6ctjen v. Central Leather Co., 246 U. S. 297, 62 L. ed. 726, 
38 Sup. Ct. 309 (1918). The right of an alien to the protection 
of our courts does not depend on the state of diplomatic relations 
between his government and ours. Sliosberg v. New York Life In- 
surance Co., supra. If this is true, the present decision would ap- 
pear to be contra to the holdings of the earlier decisions. 

In an English case, decided before her recognition of Russia, re- 
covery was allowed against the purchaser of goods from the Soviet 
government, the goods having been the property of the plaintiff, 
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seized under confiscation decrees in Russia. The goods having been 
brought within the jurisdiction of the British court were ordered 
returned to the plaintiff. On appeal, the decision was reversed, but 
solely on the grounds that Great Britain had recognized Russia since 
the finding of the lower court. A dictum stated that the decision 
of the lower court was correct on the facts before it. Luther v. 
Sagor, (1921) 1 K. B. 456, rev’d 3 (1921) K. B. 832. Prior to 
recognition of the Soviet government in 1924, French courts appear 
to have allowed no validity to the Soviet nationalization decrees, as 
being contrary to French law. Jn re Etat Russe v. Cie. Russe de 
Navigation, etc., Clunet (1924) p. 391 et seg. After recognition, a 
partial validity of the decrees was accepted, but property was kept 
in the hands of receivers, to permit safeguarding the interests of 
French citizens. See cases collected in (1926) 39 Yate L. J. at 
1142. Italian courts have refused to enforce the confiscatory de- 
crees, when they had been applied to the property of Italian citizens 
residing in Russia. In re Federazione Italiana, etc., Giurisprudenza 
Italiana (1923) Vol. 75, p. 131 et seq. 

For a complete discussion of this problem, see (1933) 1 Gro. 
Wash. L. Rev. 471. See also Fraenkel, The Juristic Status of For- 
eign States, (1925) 25 Con. L. Rev. 544. N. T. B. 


CONSTITUTIONAL LAW—CERTIORARI—COURTS—SEPARATION OF 
PowERS—LEGISLATIVE REGULATION OF CourT ProcEDURE.—An ap- 
plication for the grant of the writ of certiorari was made to the 
Supreme Court of Georgia to review the decision and judgment of , 
the Court of Appeals in affirming the judgment of the superior court 
in a criminal case in which the defendant, Holliman, was convicted 
of stealing a bale of cotton. By statute it was provided that “the 
Supreme Court shall either grant or refuse all applications for cer- 
tiorari within ninety days and that if the court fails within ninety 
days to refusé the application the writ shall issue.” The Chief Jus- 
tice took the papers in the case for consideration and as a result of 
the pressure of business they were mislaid and not acted on until the 
ninety day period had expired. The state constitution contained a 
clause providing for separation of legislative, judicial, and executive 
powers. Held, that the statute was unconstitutional and void as in- 
vading the judiciary’s prerogative. Holliman v. State, 42 Ga. App. 
322, 165 S. E. 11 (1932). 

The type of legislative regulation of court procedure and order of 
business attempted by the Georgia statute seems to be unusual in 
manner in that there was no attempted interference with the court 
during the ninety day period but compulsory action by the court was 
imposed favorable to the petitioner after ninety days regardless of 
the merits of the case. 

At common law to invoke the aid of the court by writ of certiorari 
the petitioner must establish either that the proceedings were infected 
with some fatal irregularity rendering them absolutely void, that the 
jurisdiction of the cause did not belong to the tribunal which assumed 
it, or that the cause was not one within the limits of judicial power. 
State v. Houston, 40 La. Ann. 393, 4 So. 50 (1888). Under statu- 
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tory regulation and definition the writ of certiorari varies so widely 
from its common law character that in some instances it performs 
the functions of a writ of error. Mowery v. Camden, 49 N. J. L. 
106, 6 Atl. 438 (1886). The legislature has power to enlarge the 
scope of review by certiorari to permit the reviewing body to weigh 
the evidence. Butin v. Comm. of Des Moines, 179 Iowa 1048, 162 
N. W. 565 (1917). Regardless of statutory regulation, however, the 
writ remains not one of right, but one issuable at the discretion of 
the court, to be allowed or not as may best promote the ends of 
justice. Lowell v. County Com’rs. of Middlesex, 152 Mass. 372, 25 
N. E. 469,9 L. R. A. 356 (1890). It is well settled that legislative 
regulation of procedure as to time limitations on litigants seeking the 
aid of a higher court in appeal or review of cases is constitutional. 
National Life and Accident Ins. Co. v. May, 41 Ga. App. 719, 154 
S. E. 652 (1930); Utah Fuel Co. v. Ind. Comm of Utah, 73 Utah 
199, 273 Pac. 306 (1928); See Waterbury v. Nassor, 130 Misc. 
Rep. 200, 224 N. Y. S. 179 (1927). The legislature may prescribe 
proceedings in which appeal lies and regulate motions for and grant- 
ing of new trials since the right of the appellate court to review evi- 
dence and grant new trials is purely statutory. Sinapoli v. Chicago 
Rys. Co., 316 Ill. 609, 147 N. E. 487 (1925); De May v. Liberty 
Foundary Co., 37 S. W. (2d) 640 (Mo. 1931); See James v. Appel, 
192 U. S. 129, 137, 24 Sup. Ct. 222, 48 L. ed. 377 (1904). The right 
to appeal is usually confined to final judgments as no appeal can be 
taken from an interlocutory order or decree unless there is a statute 
expressly providing therefor, which ordinarily contains a time limita- 
tion within which the litigant must start proceedings. Natcher v. 
Natcher, 153 Ind. 368, 55 N. E. 86 (1899); McCarthy v. City of 
Chicago, 197 Ill. App. 564 (1916). Though the legislative branch 
of the government may regulate and alter the procedure of the 
judiciary in law and equity, attempts by legislative enactment to com- 
pel courts, created by the state constitutions, to act on litigation be- 
fore them within a certain time and thus control their order of busi- 
ness have been held unconstitutional as encroaching on inherent 
powers of the judiciary. Clarke v. Eighth Ave. R. Co., 198 App. 
Div. 938, 188 N. Y. S. 14 (1920); Sidney v. Auburndale Construc- 
tion Corp., 96 Fla. 688, 119 So. 128 (1928); Schario v. State, 105 
Ohio St. 535, 138 N. E. 63 (1922); See Bryan v. State, 94 Fla. 
909, 114 So. 773, 774 (1927). This restriction on the legislature is 
applicable also where the fixed description of the jurisdiction of the 
appellate courts is to be found in the constitution. The legislature 
may not encroach on the appellate jurisdiction conferred on courts by 
the constitution. Jn Re Levy, 192 App. Div. 550, 182 N. Y. S. 792 
(1920); Tinker v. Sauer, 105 Ohio St. 135, 136 N. E. 854 (1922) ; 
McGinnis v. McGinnis, 289 Ill. 698, 124 N. E. 652 (1919); Cloud- 
thirst v. So. Pac. R. Co., 49 Cal. App. 525, 193 Pac. 796 (1920). 
Acts prescribing time in which courts are to act in discretionary mat- 
ters have been construed by the judiciary as unconstitutional on this 
ground if mandatory, or as valid if merely directory. Riglander v. 
Star Co., 98 App. Div. 101, 90 N. Y. S. 772 (1904) ; Morse v. Press 
Publishing Co., 71 App. Div. 351, 75 N. Y. S. 976 (1902) ; Walton 
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v. Walton, 86 Colo. 1, 278 Pac. 780 (1929); Atchison T. & S. F. 
Ry. Co. v. Long, 122 Okla. 86, 251 Pac. 486 (1926). 

The Act regulating the procedure of the court in the instant case 
was construed as being clearly mandatory, thus absolutely depriving 
the court of any discretion whatever after the expiration of the ninety 
day period and requiring that the writ of certiorari should issue re- 
gardless of the merits of the case. If the Act instead of being man- 
datory in form by use of the words “shall issue,” had been merely 
directory and read “may issue,” it could have been held constitutional 
and valid. 

This decision is an illustration of the oft’ repeated conception of 
justice adhered to by the judiciary that “the wheels of justice grind 
slowly, but they grind exceedingly fine.” H. D. S. 


INTERSTATE COMMERCE—SUIT TO ENFoRCE REPARATION AWARD 
OF INTERSTATE COMMERCE COMMISSION—DAMAGES RECOVERABLE 
Not LimiTrep By AMOUNT OF AWARD OF CoMMISSION.—Upon a 
hearing before the Interstate Commerce Commission it was found 
that the plaintiff, a coal mine owner and operator, had sustained 
damages to the amount of $57,000 through the wrongful conduct of 
the defendant railroads in refusing to furnish him cars in which to 
ship the products of his mine. Plaintiff had ordered 100% of his 
cars from one of the defendants, which the Commission found was 
his right under the circumstances, and had been offered by the de- 
fendants a plan whereby 80% of the cars would be furnished by that 
road and 20% by the other defendant. Plaintiff refused and ordered 
all his cars from the second defendant. He actually received less 
than 50% of the cars to which he was entitled. The Commission, 
although finding that the plaintiff had the right for which he con- 
tended, found that he should have mitigated damages by accepting 
the plan of the defendants, and that he was, therefore, entitled only 
to those damages he would have suffered had he done so, which were 
$12,000. A reparation order was issued for this amount, and as the 
defendants refused to pay, the plaintiff brought suit for judgment 
not only on the award but on his full damages. The federal district 
court granted him full damages of $57,000. Defendants appealed 
mainly on the ground that plaintiff was precluded from recovering 
an amount greater than that awarded him by the Commission. Held, 
that the lower amount awarded the plaintiff by the Commission, 
made on an erroneous interpretation of the law, does not preclude 
plaintiff from recovering his full damages. Baltimore & O. R. Co. 
v. Brady, 61 F. (2d) 242 (C. C. A. 4th, 1932). 

The precise point in the instant case has never before been passed 
upon. In a case decided some thirty years ago, the court hinted that 
the award of the Commission would limit the amount that could be 
recovered in the court. Since the decision of this point was not 
necessary in that case, however, it can be considered only as dicta. 
Western N. Y. & P. R. Co. v. Penn Refining Co., 137 Fed. 343, 
355 (C. C. A. 3d, 1905). Since the findings of the Commission 
are made not conclusive, but only prima facie evidence, Sec. 16, 
INTERSTATE COMMERCE Act, c. 104, 24 Stat. L. 379, 384, 49 U. S. 
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C., sec. 16 (1926), courts generally have held that a suit to enforce 
the award of the Commission are actions de novo for damages, and 
that the provision cuts off no defense, and interposes no obstacle to 
a full contestation of all the issues. Meeker v. Lehigh Valley R. R. 
Co., 236 U. S. 412, 59 L. ed. 644, 35 Sup. Ct. 328 (1915); Minds 
v. P. R. Co., 237 Fed. 267 (E. D. Pa. 1916). The latter case awarded 
damages which while below that awarded by the Commission in- 
cluded an amount for damages disallowed by the Commission. The 
court specifically stated, however, that they did not decide whether 
this could be done should the total be larger than that awarded by 
the Commission. See also Pa. R. Co. v. Weber, 257 U. S. 85, 42 
Sup. Ct. 18, 66 L. ed. 141 (1921). 

Courts have quite consistently held that where there is an admin- 
istrative question to be decided, as in this case, an aggrieved party 
must first seek a determination of the question from the Commis- 
sion, which determination will generally be held conclusive, if there 
is substantial evidence to support it. Texas & P. R. Co. v. Abilene 
Cotton Oil Co., 204 U. S. 426, 441, 448, 27 Sup. Ct. 350, 51 L. ed. 
553 (1907); Pa. R. Co. v. Clark, 238 U. S. 456, 59 L. ed. 1406, 35 
Sup. Ct. 896. See also Miller, The Necessity for Preliminary Resort 
to the Interstate Commerce Commission (1932) 1 Gro. Wasu. L. 
Rev. 49. It was necessary to secure from the Commission a deter- 
mination of the administrative question involved. It was too late to 
go into court as the two years allowed had elapsed before the ques- 
tion was determined. Phillips Co. v. Grand Trunk Western Ry. Co., 
236 U. S. 662, 35 Sup. Ct. 444, 59 L. ed. 774 (1915). In view of 
these facts it would seem unjust to limit the plaintiff to the damages 
awarded by the Commission. 

The reasoning of the court in the instant case follows to a logical 
conclusion the holdings of the Supreme Court in other cases. An 
opposite holding is warranted neither by the Interstate Commerce 
Act nor by any other rule of law, and as the court says, there is no 
necessity for straining the meaning of the statute to achieve “an un- 
just result.” J. W. S. 


INTERSTATE COMMERCE—VALUATION—RATES—FINALITY OF AD- 
MINISTRATIVE ACTION FOR JUDICIAL REvVIEW—MAanpDamus.—Peti- 
tioner had contracts and leases under which it ran trains on tracks 
owned by other companies and used terminals jointly with the New 
York Central. Under statutes directing the Interstate Commerce 
Commission to value all railroad property, the property of the peti- 
tioner was valued. Its interest in these contracts and leases were not 
specifically listed and appraised, but merely included in the value as a 
going concern. The petitioner sued for a writ of mandamus to 
compel the Interstate Commerce Commission to appraise and evalu- 
ate separately each contract and lease. Held, that mandamus would 
not lie against the Interstate Commerce Commission. The duty to 
appraise separately the value of a carrier’s contract interest is not 
clearly imposed by the statute. Interstate Commerce Commission v. 
New York, N. H. & H. R. Co., 53 Sup. Ct. 106, (U. S. 1932). 

Congress placed upon the Interstate Commerce Commission the 
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duty of preparing for rate making purposes, an inventory and valua- 
tion of the property of the railroads of the United States, 37 Srar. 
L. 701 (1913), as amended 42 Stat. L. 624 (1922), 49 U. S. C. 
sec. 19a (1926). The above act provides that the commission shall 
report the value of all property owned or used by every common 
carrier subject to the provisions of the Act. Subdivision a, of the 
INTERSTATE COMMERCE Act, supra. The commission early decided 
that the above Act required the ascertainment of the value of property 
owned or used, but not the value of the use. Valuation of Texas 
Midland Railroad, 75 I. C. C. 1, 24, 124 (1918); Valuation of 
Kansas City Southern Railway Co., 75 1. C. C. 223, 234 (1919). The 
commission has uniformly inventoried property since the adoption 
of the Valuation Act in the same manner that the commission reported 
the value of the New Haven Company, that is, the commission did 
not appraise separately the value of the use of the leased property. 
Report oF THE I. C. C. (1931) p. 68. The report of the Inter- 
state Commerce Commission is solely an exercise of the function of 
investigation and is not part of the judicial proceedings affecting the 
carrier. ‘“‘When the final report is introduced in evidence the op- 
portunity to contest the correctness of the findings therein made is 
fully preserved to the carrier, and any error therein may be cor- 
rected at the trial.” United States v. Los Angeles & S. L. R. Co., 273 
U. S. 299, 310, 47 Sup. Ct. 413, 71 L. ed. 651 (1927). In the prin- 
cipal case the petitioner could have no valid objection to the report 
of the commission, until a rate was based upon that report and then 
the petitioner would be entitled to restrain the putting in effect of that 
rate, if it were based upon an improper report. Smith v. Ames, 169 
U. S. 466, 18 Sup. Ct. 418, 42 L. ed. 819 (1898). As a matter of 
policy the courts should not interfere with the administrative process 
until it is completed, unless there is a clear departure by the ad- 
ministrative body from the authority granted to that body. In 
Prentis v. Atlantic Coast Line Ry., 211 U. S. 210, 29 Sup. Ct. 67, 
53 L. ed. 150 (1908), the question arose as to the propriety of the 
railroad company resorting to the federal court before taking the 
appeal allowed to them by the Virginia Constitution. The majority of 
the court speaking through Justice Holmes held that the action was 
premature and that until a rate is finally fixed it is not proper to at- 
tempt to restrain that rate. 

Mandamus is used chiefly to compel the performance, when refused, 
of a ministerial duty. It is also employed to compel action, when 
refused, in matters involving judgment and discretion in a par- 
ticular way. Mandamus will not lie to compel a particular exercise 
of judgment or discretion in a particular way. Wilbur v. United 
States, 281 U. S. 206, 50 Sup. Ct. 320, 74 L. ed. 809 (1930): Hall 
v. Payne, 254 U. S. 343, 41 Sup. Ct. 131, 65 L. ed. 295 (1920); 
Ness v. Fisher, 223 U. S. 683, 32 Sup. Ct. 356, 56 L. ed. 610 (1912) ; 
Riverside Oil Co. v. Hitchcock, 190 U. S. 316, 23 Sup. Ct. 698, 47 
L. ed. 1074 (1903). Mandamus lies only where the duty is so plain 
and positive that there is no discretion left. Moore v. United States 
ex. rel. Boyer, 32 App. D. C. 243 (1908). Where the duty depends 
upon a statute, the construction of which is doubtful, it is regarded 
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as involving the character of judgment or discretion which can not 
be controlled by mandamus. Wilbur v. United States, supra. That 
the Interstate Commerce Commission may have wrongfully con- 
strued the statute will not authorize the issuance of a writ of man- 
damus. United States ex. rel. Red River Lumber Co. v. Fisher, 39 
App. D. C. 181 (1912). In the principal case the Interstate Com- 
merce Commission had fully considered all matters complained of in 
the New Haven’s petition. The New Haven, then, sought to have 
the Supreme Court of the District of Columbia review and reverse, 
by a writ of mandamus, the Interstate Commerce Commission’s con- 
clusions reached after full exercise of the jurisdiction placed upon 
it under the Valuation Act, supra. Mandamus is not appropriate to 
review an adverse decision. United States ex. rel. Kansas City 
Southern Ry. Co. v. I. C. C., 6 F. (2d.) 692 (App. D. C. 1925) ; 
Donner Steel Co., Inc. v. I. C. C., 285 Fed. 955 (App. D. C. 1923) ; 
United States ex. rel. Dunkley Co. v. Ewing, 42 App. D. C. 176 
(1914). It is an established rule that the action of mandamus can- 
not be used as a substitute for an appeal nor as a writ of error. 
Bartlesville Zinc Co. v. I. C. C., 30 F. (2d.) 479 (App. D. C. 1929). 
The New Haven’s petition showed that the purpose of the mandamus 
was to avoid an anticipated injury. Mandamus is not the proper 
remedy to relieve against anticipated injury. United States ex. rel. 
Reynolds v. Lane, 45 App. D. C. 50 (1916). The principal case 
may be distinguished from, J. C. C. v. Humboldt S. S. Co., 224 U.S. 
474, 32 Sup. Ct. 556, 56 L. ed. 849 (1912) and Louisville Cement 
Co. v. I. C. C., 246 U. S. 638, 38 Sup. Ct. 408, 62 L. ed. 914 (1918). 
In these cases mandamus was granted because the Interstate Com- 
merce Commission had wrongfully held that it did not have jurisdic- 
tion to adjudicate the controversy. In Kansas City Southern Ry. Co. 
v. I. C. C., 252 U.S. 178, 40 Sup. Ct. 187, 64 L. ed. 517 (1920), the 
Interstate Commerce Commission had wrongfully refused to per- 
form a specific, peremptory duty prescribed by Congress and the 
Court granted a writ of mandamus. The principal case, as pointed 
out by the dissent, was decided by the majority on the ground that 
the specific duty sought to be enforced by mandamus was not so 
definitely and plainly described by the statute as to justify the ap- 
plication of that remedy. This decision leaves open, therefore, the 
important question whether the omission of the specific valuation 
by the Interstate Commerce Commission gives adequate effect to the 
intent of the statute. G. J. M. 


MONOPOLIES AND RESTRAINTS OF TRADE—PATENT PooLts AND 
THE SHERMAN Act.—Plaintiff was assignee of three patents for 
handling, setting, listing and transferring bricks. It had issued a 
series of licenses to brick producers and distributors in the Chicago 
area, wherein there were excess royalties to be paid in the event that 
a single producer distributed more than an allotted share of a fixed 
total of brick. Royalties were fixed to prevent range in prices and 
production. Defendant refused to pay excess royalties. Plaintiff 
brings suit to force an accounting and to obtain the excess royalties. 
Held, for the defendant. The agreements violated the Sherman Act 
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and Illinois Anti-trust laws by restraining trade through artificial 
control of prices and production through a patent pool. American 
Equipment Co. v. Tuthill Building Material Company, 104 C. C. H. 
(Federal Trade Regulation Service) Par. 7036 (N. D. Ill., Equity 
No. 10,128. 1933). 

The history of the industry in Chicago and vicinity, clearly showed 
how complete control had been achieved. Such evidence was proper. 
Standard Oil Co. v. United States, 221 U. S. 1, 76, 31 Sup. Ct. 502, 
55 L. ed. 619 (1911); United States v. Lake Shore & M.S. Ry. 
Co., 203 Fed. 295, 307 (S. D. Ohio 1912); United States v. Du 
Pont de Nemours & Co., 188 Fed. 127, 134 (C. C. D. Del. 1911); 
Darius Cole Transportation Co. v. White Star Line, 186 Fed. 63, 
66 (C. C. A. 6th, 1911). See also Lincoln v. Claflin, 7 Wall. 132, 
19 L. ed. 106 (U. S. 1869); United States v. Standard Oil Co., 152 
Fed. 290, 294 (C. C. E. D. Mo. 1907). The license agreement 
marked an attempt to extend the patent monopoly on apparatus, to 
a commodity produced by the apparatus when the commodity is not 
itself subject to a patent. An extension of the patent monopoly is 
prohibited. Standard Sanitary Manufacturing Co. v. United States, 
226 U. S. 20, 33 Sup. Ct. 9, 57 L. ed. 107 (1912). A series of law- 
ful contracts may be unlawful. Standard Sanitary Manufacturing 
Co. v. United States, supra; United States v. Reading Co., 226 U. 
S. 324, 33 Sup. Ct. 90, 57 L. ed. 243 (1912); United States v. 
American Tobacco Co., 221 U. S. 106, 181, 31 Sup. Ct. 632, 55 L. 
ed. 663 (1911); Swift & Co. v. United States, 196 U. S. 375, 396, 
25 Sup. Ct. 276, 49 L. ed. 518 (1905); Aikens v. State of Wiscon- 
sin, 195 U.S. 194, 206, 25 Sup. Ct. 3, 49 L. ed. 154 (1904). Patent 
pools are not per se unlawful. Standard Oil v. United States, 283 
U. S. 163, 51 Sup. Ct. 421, 75 L. ed. 926 (1931). See (1931) 31 
Cor. L. Rev. 1049; Note (1932) 27 Itv. L. Rev. 454; Note (1931) 
40 Yate L. J. 1297; Nationat INDUSTRIAL CONFERENCE Boarp, 
TraDE Associations, Chapter IX (1925); 31 Ops. Atty. GEN. 
166 (1930); Kirsh and Podell, Patent Pools and the Anti-Trust 
Laws (1927) A. B. A. J. 430; Abbot, Patents and the Sherman 
Act (1912) 12 Cor. L. Rev. 709; Lamb, Relation of the Patent Law 
to the Federal Anti-Trust Laws (1927) 12 Corn. L. Q. 261; Peaslee, 
Effect of the Federal Anti-Trust Laws on Commerce in Patented 
and Copyrighted Articles (1915) 28 Harv. L. Rev. 394; Note 
(1924) 24 Cor. L. Rev. 654; Note (1928) 38 Yate L. J. 246. 
When, however, the pool seeks to control prices and production under 
the guise of the patent monopoly, a line of decisions shows that the 
agreement is condemned as group restrictions. Standard Manufac- 
turing Co. v. United States, supra, aff'g 191 Fed. 172 (C. C. D. Md. 
1911); Virtue v. Creamery Co., 227 U. S. 8, 33 Sup. Ct. 202, 57 
L. ed. 393 (1913); United States v. Winslow, 227 U. S. 202, 33 
Sup. Ct. 253, 57 L. ed. 481 (1913); National Harrow Co. v. Quick, 
67 Fed. 130 (C. C. D. Ind. 1895) aff'd (on other grounds) 74 Fed. 
236 (C. C. A. 7th, 1896); National Harrow Co. v. Hench, 76 Fed. 
667 (C. C. E. D. Pa. 1896) aff'd 83 Fed. 36 (C. C. A. 3d, 1897). 
Cf. Bement & Sons Co. v. National Harrow Co., 186 U. S. 70, 22 
Sup. Ct. 747, 46 L. ed. 1058 (1902) aff’g 163 N. Y. 505, 57 N. E. 
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764 (1900) rev’g 21 App. Div. 290, 47 N. Y. Supp. 462 (1897) ; 
Note, 75 L. ed. 926 (1931). See VaucHaN, Economics oF Our 
PaTENT SysTEM (1925). There may be real economic justification 
for patent pools in some instances. Reciprocal licenses often serve 
to intensify competition rather than to suppress it. The pool re- 
moves the danger of infringement suits and stimulates technical im- 
provements with consequent benefit to the public; it prevents ac- 
cumulation of advantages in machinery and machining processes or 
appliances; it affords to each producer an opportunity to be on a 
technical level with his competitor. See NatronaL Economic Con- 
FERENCE BOARD, TRADE ASSOCIATIONS, CHAP. IX. INTERCHANGE 
oF Patent Ricuts (1925); Standard Oil Co. v. United States, 283 
U. S. 163, supra. The legality of the pool is probably to be deter- 
mined by the same criterion as any other series of contracts. Stand- 
ard Oil Co. v. United States, 283 U. S. 163 supra. But see United 
States v. United Shoe Machinery Co., 247 U. S. 32, 38 Sup. Ct. 473, 
62 L. ed. 968 (1918). In the instant case, the court determines 
from the facts that the purpose of the pool is to restrain trade and 
competition unduly. That the mere existence of a patent monopoly 
will not prevent the application of the anti-trust acts to this type of 
contracts in series, is now clear. Standard Oil Co. v. United States, 
283 U. S. 163, supra. Cf. (1933) 1 Geo. Wasu. L. Rev. 513. - 
B. I. N. 


PATENTS—CLAIMS—BROADER THAN THE INVENTION—CHEMICAL 
PaTENTs.—A patent application relating to electric welding disclosed 
the step of supplying hydrogen to an electric arc. The patentability 
was predicated on a change of the hydrogen, at the arc, from the 
molecular to the atomic state. Hydrogen was the only gas disclosed, 
and as a matter of fact few, if any, other combustible gases could 
so change. Certain claims were not limited to hydrogen as the 
gaseous material and were rejected as broader than the invention. 
Held, that the claims were for more than the specification disclosed 
and were properly rejected. In re Langmuir, 427 O. G. 780, 15 
Pat. Q. 311 (C. C. P. A. 1932). 

A claim is broader than the invention, and obviously invalid if it 
is anticipated by prior art. Lumber Anti-Stain v. Nester, 178 Fed. 
927 (C. C. A. 6th, 1910); Empire Circuit Co. v. Channon, 168 
Fed. 705 (C. C. A. 7th, 1909). If, however, a claim is definite and 
in proper form, is supported by the disclosure, and is not anticipated 
by prior art, should it be held invalid or rejected solely because it is 
broader than the invention or disclosure? 

The seeds for the doctrine of “broader than the invention” were 
first sown in O’Reilly v. Morse, 15 How. 62, 14 L. ed. 901 (U. S. 
1853), where it was held that a claim broad enough to cover a func- 
tion or result is invalid, since it discourages, rather than promotes 
the progress of science. As a general rule, in mechanical cases, an 
inventor is entitled to protection against those who make use of his 
invention with means different than that disclosed in the specifica- 
tion. West v. Premier, 27 F. (2d) 653 (C. C. A. Ist, 1928). He 
is, therefore, entitled to claims broad enough to give him that pro- 
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tection. In re Kirshbraum, 18 C. C. P. A. (patents) 735, 44 F. (2d) 
674, 402 O. G. 8, 1931 C. D. 25, 7 Pat. Q. 132 (1930). A “means” 
type of claim, while broader than the disclosure, is generally held 
valid if it is not functional. Paper Bag Patent Case, 210 U. S. 405, 
28 Sup. Ct. 748, 52 L. ed. 1122 (1908). This rule has an exception 
where the “means” is the essence of the invention. Davis Sewing 
Machine Co. v. New Departure Mfg. Co., 217 Fed. 775 (C. C. A. 
6th, 1914). By a minority rule a broad claim cannot be based on 
a description limited to a single device. State Bank of Chicago v. 
Hillman’s, 180 Fed. 732 (C. C. A. 7th, 1910); Wilson Trolley 
Catcher Co. v. Frank Ridlon, 179 Fed. 708 (C. C. A. Ist, 1910). 
The Patent Office does not generally reject mechanical claims as 
broader than the invention. Ex parte Fetter, 3 Pat. Q. 247 (Bd. of 
App. 1929); Ex parte Oliphant, 9 Pat. Q. 537 (Bd. of App. 1931). 

The doctrine of “broader than the invention” is applied to chem- 
ical claims more often and with greater facility. In The Incandescent 
Lamp Patent Case, 159 U. S. 465, 16 Sup. Ct. 75, 40 L. ed. 225, 73 
O. G. 1289, 1895 C. D. 675 (1895), where an unanticipated broad 
claim read on the alleged infringer’s material, the court held that the 
claim was so broad as to be indefinite, in order to avoid a holding 
of infringement. Out of this decision blossomed the practice of 
holding claims invalid when they are so broad as to include in- 
operative substances, Matheson v. Campbell, 78 Fed. 910 (C. C. A. 
2d, 1897) ; Rickard v. DuBon, 97 Fed. 96 (C. C. D. Conn. 1899) ; 
Bracewell v. Passaic Print Works, 107 Fed. 467 (C. C. S. D. N. Y. 
1901), and when so broad as to include substances which the in- 
ventor does not appreciate are operative. Metals Recovery Co. v. 
Anaconda Copper Mining Co., 31 F. (2d) 100 (C. C. A. 9th, 1929). 
Cf. Fullerton v. Anderson, 166 Fed. 443 (C. C. A. 9th, 1908). By 
way of dicta in two recent cases the Supreme Court has affirmed 
this practice. Holland Furniture Co., v. Perkins Glue Co., 277 U. 
S. 245, 48 Sup. Ct. 474, 72 L. ed. 868, 372 O. G. 517, 1928 C. D. 
266 (1927); Corona Cord Tire Co. v. Dovan, 276 U. S. 358, 48 
Sup. Ct. 380, 72 L. ed. 610, 370 O. G. 101, 1928 C. D. 253 (1928). 

In the cases so far considered the doctrine was applied in an in- 
fringement suit to invalidate claims of an issued patent. The use 
of the doctrine to prevent an undesirable holding of infringement 
may not be authority for the refusal to allow the claim initially, and 
thus deny an inventor the opportunity to have the claim passed on 
by a court, because not all broad claims are held invalid. But prop- 
erly, or not, it is also applied in the rejection of claims in the ex parte 
prosecution of applications. Any statutory authority must come 
from Rev. Stat. Sec. 4888, 16 Stat. L. 201 (1870), 35 U.S. C. 
sec. 33 (1926), which requires an inventor to claim his invention. 
It may be inferred that this gives him no authority to claim more 
than his invention. 

In considering the propriety of this rejection a distinction should 
be made between “broader than the disclosure,” and “broader than 
the invention.” If the essential attributes of the entire group are 
disclosed, and the principle on which the group operates is obvious 
or comes within the known mode of action of the substances of the 
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group, then the group may be covered in a broad claim, even though 
only one specific example is disclosed. Ex. parte Chipman, 380 O. G. 
751, 1929 C. D. (Bd. of App. 1928); Ex parte Forrest, 6 Pat. Q. 
165 (Bd. of App. 1930) ; Ex parte Phair, 7 Pat. Q. 32 (Bd. of App. 
1930); Ex parte Sperr, 12 Pat. Q. 194 (Bd. of App. 1932); Ex 
parte Storey, 4 Pat. Q. 96 (Bd. of App. 1930). It has been held 
that if a reasonable number of the members of the group are dis- 
closed as operative, then the group may be claimed. Jn re Ellis, 37 
App. D. C. 203, 167 O. G. 981, 1911 C. D. 374 (1911); Ex parte 
Geer and Fisher, 3 Pat. Q. 131 (Bd. of App. 1929) ; Ex parte Weber, 
2 Pat. Q. 187 (Bd. of App. 1929). This should not be conclusive as 
a number of substances of the group may be disclosed without dis- 
closing the attributes of the class. See Grasselli Chemical Co, v. 
National Aniline and Chemical Co., 26 F. (2d) 305 (C. C. A. 2nd, 
1928). If, however, only one substance is disclosed, and there is 
nothing to indicate whether other substances of the group would or 
would not be operative, the invention is in the substance, and claims 
which cover the group are broader than the invention. Dosselman v. 
Neyman, 37 App. D. C. 211, 167 O. G. 983, 1911 C. D. 436 (1911) ; 
Ex parte Aram, 346 O. G. 783, 1926 C. D. 47 (Com. of Pat. 1925) ; 
Ex parte Steinmetz, 224 O. G. 363, 1916 C. D. 10 (Com. of Pat. 
1913); Ex parte Tabb, 353 O. G. 7, 1926 C. D. 107 (Com. of Pat. 
1925). This rule is sound and the probable reason for it is the same 
as in the O’ Reilly v. Morse case. 

On its facts the principal case falls in this last class. It is not ap- 
parent that any gas but hydrogen would produce the result de- 
scribed. The wording of the decision is unfortunate, as the true 
” rather 


basis for the holding should be “broader than the invention, 
than “more than the specification discloses.” L. L. C. 


PaTENTS—Eguity Suites UNper R. S. 4915—ApmissIBILITy 
OF ADDITIONAL EVIDENCE IN INTER Partes Cases.—In interference 
proceeding in the United States Patent Office, priority was awarded 
to one of the parties upon the basis of testimony then in the case. 
This decision was affirmed by the Board of Appeals. The losing 
party brought suit in equity under R. S. 4915, 44 Strat. L. 1336 
(1927), 35 U. S. C. Supp. VI, sec. 63 (1932), seeking an adjudica- 
tion authorizing the Commissioner of Patents to issue a patent to 
him. Additional witnesses and evidence were introduced by the 
plaintiff over defendant’s objections. No showing was made by the 
plaintiff that the additional evidence was not available at the time 
of the proceedings in the Patent Office. The defendant contended 
that the plaintiff was estopped to introduce evidence available but 
not used in the interference proceedings. Held, that an equity suit 
under R. S. 4915 is a trial de novo upon all competent evidence ir- 
respective of whether such evidence was accessible at the time when 
the matter was in the Patent Office. Dowling v. Jones, 16 U. S. 
Pat. Q. 322 (S. D. N. Y. 1932). 

Prior to March 2, 1927, R. S. 4915 contained no provisions di- 
recting what evidence should be considered by the district courts. 
That the decision of the Patent Office in the inter partes cases must 
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be accepted as controlling unless the contrary is established by testi- 
mony which in character and amount carries thorough conviction, 
was settled by the Supreme Court in Morgan v. Daniels, 153 U. S. 
120, 14 Sup. Ct. 772, 38 L. ed. 657 (1844). Additional evidence 
was generally admitted. Butler v. Shaw, 21 Fed. 321 (C. C. D. 
Mass. 1884) ; Coleman v. Hathaway, 285 Fed. 602 (D. Mass. 1922) ; 
General Electric v. Steinberger, 208 Fed. 699 (E. D. N. Y. 1913), 
aff'd. 214 Fed. 781 (C. C. A. 2d, 1914), cert. den., 234 U. S. 762, 
34 Sup. Ct. 997, 58 L. ed. 1581 (1914); Earles v. Drake, 300 Fed. 
265 (C. C. A. 3d, 1924); Laas v. Scott, 161 Fed. 122 (C. C. E. D. 
Wis. 1908) ; Wheaton v. Kendall, 85 Fed. 666 (C. C. N. D. Calif. 
1898). The courts of the First and Seventh Circuits even held that 
the record of testimony taken in the interference proceedings was 
inadmissible except as secondary evidence. Sutton v. Wentworth, 
247 Fed. 493 (C. C. A. Ist, 1917); Perry v. Security, 286 Fed. 101 
(C. C. A. 7th, 1922), cert. den., 260 U. S. 747, 43 Sup. Ct. 248, 67 
L. ed. 493 (1922). It was held in the Second Circuit that addi- 
tional evidence not submitted to the Court of Appeals of the Dis- 
trict of Columbia, when an equity suit under R. S. 4915 could still 
be brought after a decision by that court, was necessary to overturn 
the decision of that court. Gold v. Newton, 254 Fed. 824 (C. C. A. 
2d, 1918), cert. den., 249 U. S. 608, 39 Sup. Ct. 290, 63 L. ed. 799 
(1919); Curtiss v. Janin, 278 Fed. 454 (C. C. A. 2d, 1921). The 
Seventh Circuit rule, however, was that the decision in Morgan v. 
Daniels, supra, did not require dismissal of the suit if no new evi- 
dence was adduced. Gold v. Gold, 237 Fed. 84 (C. C. A. 7th, 1916). 
Effective March 2, 1927, the statute was amended to read “ 
where there are adverse parties the record in the Patent Office shall 
be admitted in whole or in part, on motion of either party, . . . with- 
out prejudice, however, to the right of the parties to take further 
testimony... .” R. S. 4915, supra. In November of the same 
year the Court of Appeals of the Third Circuit held that deliberate 
suppression of evidence in the interference proceedings estopped 
the plaintiff from offering the suppressed evidence in the equity suit. 
The court in this case was very careful to limit the decision to the 
deliberate withholding of material evidence. Barrett v. Koppers, 22 
F. (2d) 395 (C. C. A. 3d, 1927). A subsequent decision in the 
Second Circuit allowed additional evidence, and distinguished 
Barrett v. Koppers, on the grounds that this evidence had not been 
suppressed. McKesson v. Phillips, 41 F. (2d) 785 (D. Conn. 1930), 
aff'd. 53 F. (2d) 1011 (C. C. A. 2d, 1931), cert. den., 285 U. S. 
552, 52 Sup. Ct. 407, 76 L. ed. 942 (1932). The Circuit Court of 
Appeals of the Second Circuit in a later case, however, held the 
plaintiff estopped to offer additional evidence even though no sup- 
pression was found and the lower court had ruled that the additional 
evidence had not been available. Green v. Beidler, 58 F. (2d) 207 
(C. C. A. 2d, 1932). A district court in the same circuit carried 
the rule a step further and distinguished between the plaintiff and 
defendant. The Court held the plaintiff estopped to take further 
evidence because he had relied upon the insufficiency of the other 
party’s evidence in the interference proceedings and had introduced 
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no evidence there. The Court, however, allowed: the defendant to 
take further evidence without a showing that it was not available in 
the prior proceedings. Perkins v. Lawrence, 57 F. (2d) 719 (E. D. 
N. Y. 1932). Ina recent case tried in a district court of the First 
Circuit, the Court expressed strong disapproval of the admission of 
further evidence in suits under R. S. 4915, although the additional 
evidence was discussed by the Court to show that it would not have 
changed the decision. O’Domnell v. United States Shoe Machinery, 
2 F. Supp. 178 (D. Mass. 1933). Thus a marked tendency appears 
in recent cases to consider a suit under R. S. 4915 to be in the nature 
of a mere appeal instead of a trial de novo and to restrict the plain- 
tiff to the record testimony of the interference proceedings which, 
before the statute was amended in 1927, was not even admissible in 
some jurisdictions except as secondary evidence. The effect of this 
line of decisions is apparently to read out of the present statute, by 
judicial legislation, the clause providing for the right to take further 
testimony without prejudice. The rule of Barrett v. Koppers, supra, 
if followed, should certainly be restricted to cases in which active 
concealment of evidence is established. The decision in the instant 
case, is believed to be in accordance with the provisions of the statute. 
S. W. B. 


PATENTS—MASTER AND SERVANT—RIGHTs OF GOVERNMENT EM- 
PLOYEES TO THEIR INVENTIONS—United States v. Dubilier Condenser 
Corporation, United States Supreme Court Docket Nos. 316, 317, 
318 (April 10, 1933), aff'g 59 F. (2d) 381 (C. C. A. 3rd, 1932), 
aff'g 49 F. (2d) 306 (D. C. Del. 1931). For a statement of the 
facts see (1932) 1 Geo. Wasu. L. Rev. 148; for a discussion of the 
principles involved see Note (1932) 1 Gro. Wasu. L. Rev. 96. 

In delivering the opinion ot the court Mr. Justice Roberts intro- 
duces no new element into the law on this subject. The government 
is treated as no different from any other employer, and the well- 
known principles affecting private employers are applied. The court 
is unwilling to declare the government the owner of the patents on 
the ground of public policy, because it believes that the formulation 
of such a policy belongs solely to congress. 

In a dissenting opinion by Mr. Justice Stone (concurred in by Mr. 
Justice Cardozo) the facts are more realistically interpreted with the 
result that the opposite decision must be reached. 

Mr. Chief Justice Hughes concurs with Mr. Justice Stone regard- 
ing the facts, but makes the unusual suggestion that the “appropriate 
remedy would be to cancel the patents.” LL. C 


TAXATION—EQUAL PROTECTION OF THE LAws-VALipITy oF D1s- 
CRIMINATORY GRADUATED TAX ON CHAIN StorES.—The appellant, 
the owner of twenty-two drug stores in various counties in Florida, 
fell within the provision of a Florida statute which provides that the 
tax on each store shall increase progressively with the number of 
stores under the same management and imposes heavier taxes on 
stores operated in different counties. The appellant appealed to the 
Supreme Court of the United States from a decision of the Supreme 
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Court of Florida upholding the validity of the Statute. The ap- 
pellant claimed the statute created an arbitrary and unreasonable 
classification, contrary to the “due process” and “equal protection 
of the laws” clauses of the Fourteenth Amendment, and violated 
certain provisions of the state constitution. Held, that the classifica- 
tion provided for in the statute is unreasonable and arbitrary, as 
an increase in the levy on all stores, consequent upon the mere phys- 
ical fact that the new one is in a different county, and finds no founda- 
tion in reason or in any fact of business experience. Louis K. Lig- 
gett v. Lee, 53 Sup. Ct. 481 (U. S. 1933). For annotation see 
(1932) 1 Geo. Was. L. Rev. 129. 5. Vi. Ts 


TAXATION—FoREIGN COMMERCE—BURDEN RESULTING FROM 
FoREIGN CORPORATION FRANCHISE Tax.—Under a statute taxing 
foreign corporations doing business in the state upon the basis of 
the capital actually employed therein at the rate of two dollars per 
thousand, Alabama assessed to a New York corporation the book 
value of a quantity of imported sodium nitrate stored in Mobile as 
of the return date. The nitrate in the original packages of importa- 
tion was stored in a public warehouse and shipped by an independent 
contractor from there in that form to purchasers within and without 
the state. The appellant corporation maintained no sales offices in 
Alabama, kept no bank accounts within the state but did employ 
salesmen who took orders subject to the approval of the home office. 
The return made by the corporation was required by the license held 
by it to do a local business; this privilege the corporation had not 
used during the taxable year in the sense of breaking imported bulk. 
Held, that since no local business was done, the tax must have been 
imposed for selling nitrate in Alabama in the original packages of 
importation and is repugnant to the imports and commerce clauses 
of the federal constitution. Anglo-Chilean Nitrate Sales Corp. v. 
Ala., 53 Sup. Ct. 373 (U. S. 1933). 

This case permits two lines of reasoning which lead to opposed 
results with the interpretation accorded the statute serving as the 
opening wedge. Construed not as a tax upon the privilege to do 
business but as one upon business done, the tax falls upon the busi- 
ness of importing articles for sale in their original packages. Under 
the “original package” doctrine a state can tax neither the occupa- 
tion of importing, the imported article in the importer’s hands, nor 
the sale of imported articles packaged as imported. Brown v. Md., 
12 Wheat. 419, 6 L. ed. 679 (U. S. 1827); Cook v. Pa., 97 U. S. 
566, 24 L. ed. 1015 (1878); see May & Co. v. New Orleans, 178 
U. S. 496, 507, 20 Sup. Ct. 976, 44 L. ed. 1165 (1899). No ques- 
tion of degree of burden may be considered, for a tax upon the busi- 
ness of foreign commerce is a direct burden. Crew Levick v. Pa., 
245 U. S. 292, 38 Sup. Ct. 126, 62 L. ed. 295 (1917). Alabama, 
however, has construed this statute as one levying a tax upon the 
privilege granted a foreign corporation to do business within the 
state rather than as one making the business done a condition pre- 
cedent. State v. Anglo-Chilean Nitrate Sales Corp. v. Ala., 142 So. 
87 (Ala. 1932); see ALABAMA Cope of 1928, sec. 7217 which ex- 
8 
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cludes corporations engaged solely in interstate and foreign com- 
merce. The state’s designation of the category of a tax, whether 
property or excise is generally accepted but the question of its opera- 
tion and effect is always open to the United States Supreme Court 
when it is challenged as a burden upon interstate or foreign com- 
merce. Minn. v. Barber, 136 U. S. 313, 10 Sup. Ct. 862, 34 L. ed. 
455 (1889); St. L. Southwestern Ry. Co. v. Ark., 235 U. S. 350, 
35 Sup. Ct. 99, 59 L. ed. 265 (1914); Kansas City Ry. Co. v. Kan., 
240 U. S. 227, 36 Sup. Ct. 261, 60 L. ed. 617 (1915) ; Crew Levick 
v. Pa., supra. Accepted as an excise tax the privilege given is within 
the state’s power to condition by the payment of a tax. Home Ins. 
Co. v. N. Y., 134 U.S. 594, 10 Sup. Ct. 593, 33 L. ed. 1025 (1889) ; 
Kansas City Ry. v. Kan., supra; Lusk v. Botkin, 240 U. S. 236, 36 
Sup. Ct. 263, 60 L. ed. 621 (1915); Educational Films Corp. v. 
Ward, 282 U. S. 379, 51 Sup. Ct. 170, 75 L. ed. 400 (1930). The 
fact that the standard used to measure it may include property im- 
mune from direct taxation does not necessarily destroy the state’s 
power. Society for Savings v. Coite, 6 Wall. 594, 18 L. ed. 897 (U. 
S. 1867) ; Home Ins. Co. v. N. Y., supra; Underwood Typewriter 
Co. v. Chamberlain, 254 U. S. 113, 41 Sup. Ct. 45, 65 L. ed. 165 
(1920); Hump Hairpin Co. v. Emmerson, 258 U. S. 290, 42 Sup. 
Ct. 305, 66 L. ed. 622 (1922); Educational Film Corp. v. Ward, 
supra. Capital employed within the state is an acceptable standard 
even though the assessment includes in part the value of imports. 
N.Y.v. Roberts, 171 U. S. 658, 19 Sup. Ct. 58, 43 L. ed. 323 (1898). 
Should the standard on the other hand be a mere subterfuge to reach 
property intrinsically untouchable the state’s power stands as though 
no taxable privilege exists. Western Union Tel. Co. v. Kan., 216 
U.S. 1, 30 Sup. Ct. 190, 54 L. ed. 355 (1909) ; Tooney v. Crane Co., 
245 U. S. 178, 33 Sup. Ct. 438, 62 L. ed. 1006 (1917); McCallen 
Co. v. Mass., 279 U. S. 620, 49 Sup. Ct. 432, 73 L. ed. 874 (1928). 
Nor does a corporation waive its rights by voluntarily securing a 
license to exercise a privilege beyond the state’s power to grant. 
Ozack Pipe Line Corp. v. Monier, 266 U. S. 555, 45 Sup. Ct. 184, 69 
L,. ed. 439 (1925). This case, which the majority opinion heavily 
relied upon in the instant case, is distinguishable since the question 
here is one of non-use of a privilege within Alabama’s power to give. 
As the dissenting opinion in the present case points out, the standard 
as well as the fact that it applies to all foreign corporations irrespec- 
tive of business in no way point towards an attempt to tax imports; 
the result was entirely uncalculated. Nor was the tax rate oppres- 
sive in itself. The decision then might properly turn upon the power 
to grant the privilege rather than the character of the capital invest- 
ments. Furthermore, the appellant controlled the situation for it 
could renounce the license before the return date if it intended to 
make no future use of the privilege. Viewed as a privilege tax the 
result permits one to eat one’s cake and keep it as well. A. H. S. 


TAXATION—INTERNAL REVENUE—DISTRAINT — ENJOINING THE 
COLLECTION OF TAXES.—A corporation transferred its property to 
the plaintiff. A collector of internal revenue undertook in 1925 to 
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distrain upon a bank account of the transferee for the unpaid taxes 
of the transferor. Upon presentation of the distress warrant the 
plaintiff paid the tax. In a suit to recover the amount paid to the 
government, the plaintiff contends that the collection was made by 
unlawful distraint. Held, that the taxes were due and that there was 
payment under protest rather than a subjection of the plaintiff’s 
property to distraint. Lion Coal Co. v. Anderson, 62 F. (2d) 325 
(C. C. A. 10th, 1932). 

The court pointed out, in the principal case, that unlawful dis- 
traint may be enjoined in some instances. These instances are rare 
because a federal statute provides that no suit to restrain the assess- 
ment or collection of any tax shall be maintained in the courts. 14 
Stat. L. 475 (1867), Rev. Stat. sec. 3224 (1874), 26 U. S. C. sec. 
154 (1926). The prohibition extends to suits to enjoin distraint by 
collectors. Waldron v. Poe, 1 F. (2d) 932 (W. D. Wash., 1924) ; 
Ralston v. Heiner, 24 F. (2d) 416 (C. C. A. 3d, 1928). Irregularity 
in the method of collecting the tax is not a ground for injunctive 
relief. Markle v. Kirkendall, 267 Fed. 498 (M. D. Pa. 1920). The 
illegality of the tax affords no basis for enjoining its collection. 
Snyder v. Marks, 109 U. S. 189, 3 Sup. Ct. 157, 27 L. ed. 901 (1883). 
The unconstitutionality of the taxing statute is not a sufficient cause 
for restraining the collection of taxes. Bailey v. George, 259 U. S. 
16, 42 Sup. Ct. 419, 66 L. ed. 816 (1922); Dodge v. Osborn, 240 
U. S. 118, 36 Sup. Ct. 275, 60 L. ed. 557 (1916). The statute, how- 
ever, is not an absolute prohibition; in cases of extraordinary and 
exceptional circumstances the courts have restrained the collection of 
taxes. Miller v. Standard Nut Margarine Co., 284 U. S. 498, 52 
Sup. Ct. 260, 76 L. ed. 422 (1932); Hill v. Wallace, 259 U. S. 44, 
42 Sup. Ct. 453, 66 L. ed. 882 (1922). Within these exceptional 
circumstances are (1) cases in which stockholders have enjoined a 
corporation from paying an unconstitutional tax in the absence of 
adequate legal remedies to recover the taxes paid; Pollock v. Farm- 
ers’ Loan and Trust Co., 157 U. S. 429, 15 Sup. Ct. 508, 39 L. ed. 
601 (1895); see Brushaber v. Union Pac. R. R., 240 U. S. 1, 36 
Sup. Ct. 236, 60 L. ed. 493 (1915); (2) cases in which unlawful 
penalties, and not taxes, are being collected; Ledbetter v. Bailey, 274 
Fed. 375 (W. D. N. C. 1921); Lipke v. Lederer, 259 U. S. 557, 42 
Sup. Ct. 549, 66 L. ed. 1061 (1922); (3) cases in which the tax- 
payer would be subjected to the burden of multiplicity of suits in pur- 
suing his legal remedy; Sanford v. Poe, 16 C, C. A. 305, 69 Fed. 
546, 60 L. R. A. 641 (C. C. A. 6th, 1895). For exhaustive studies 
of exceptions to the rule that the collection of taxes cannot be en- 
joined, see Gall, Enjoining the United States (1924) 10 Va. L. Rev. 
194; and Miller, Restraining the Collection of Federal Taxes and 
Penalties by Injunction (1923) 71 U. or Pa. L. Rev. 318. 

Prior to 1926, a suit in equity was the proper method to use in col- 
lecting a tax against the transferee of the taxpayer’s property. See 
Phillips v. Commissioner, 283 U. S. 589, 51 Sup. Ct. 608, 75 L. ed. 
1289 (1931). An injunction was issued against the enforcement by 
distraint of the liability of a transferring taxpayer against a trans- 
feree’s property. Long v. Rasmussen, 281 Fed. 236 (D. Mont. 
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1922). In 1926 a statute was enacted imposing the same liability 
upon the transferee of the taxpayer’s property as upon the taxpayer. 
44 Srar. L. 61, 26 U. S. C. sec. 1069 (1926). Another section in- 
hibits suits for the purpose of restraining the collection of a tax 
against the transferee of a taxpayer’s property. 45 Star. L. 873 
(1928), 26 U. S. C. sec. 2604 (1926). The latter section broadens 
the inhibitions against suits to restrain the collection of taxes. See 
Trinacia Real Estate Co. v. Clarke, 34 F. (2d) 325 (N. D. N. Y. 
1929). 

The principal case illustrates a situation in which the plaintiff’s 
proper remedy was to refuse to pay the tax and to restrain the un- 
lawful distraint. At the present time unlawful distraint may be en- 
joined only if the taxpayer can show the existence of exceptional 
and extraordinary circumstances. J. J. M. 


TAXATION—LIMITATION OF AcTIONS—BoND oF INDEMNITY IN 
ABATEMENT CLaIm.—Defendant C. M. Root filed his income tax 
return in April, 1918. On March 15, 1923, within the period of 
limitation applicable, the Commissioner of Internal Revenue assessed 
an additional tax of $27,000.98. In July, 1924, after the period of 
limitation had expired, Root, in order to avoid immediate distraint, 
filed an abatement claim with a bond in which Root and his surety 
obligated themselves to pay “all sums of money finally adjudicated 
by the Commissioner to be due the United States by the principal 
for the period covered by the claim as taxes, penalties and interest.” 
The Commissioner notified the taxpayer on January 24, 1928, that 
his claim had been allowed for $7,510.97 and rejected for $19,490.01. 
Root filed a petition for redetermination with the Board of Tax 
Appeals, which on April 30, 1930, in accordance with a stipulation, 
entered an order that the statute of limitations had barred the col- 
lection of the additional tax. Upon refusal of Root to perform the 
condition of his bond on the ground that liability on the bond fell 
with liability on the tax, suit was brought by the United States. 
Held, that the bar of the statute of limitations to collection of the 
tax does not release the taxpayer from performance of his bond to 
pay all amounts found to be due in connection with his claim in 
a. United States v. Root, 62 F. (2d) 385 (C. C. A. 5th, 

). 

The case is similar to Gulf States Steel Co. v. United States, 287 
U. S. 32, 53 Sup. Ct. 69, 77 L. ed. (Adv. Op.) 98 (1932), except 
in that case the first bond was given by the taxpayer before the ex- 
piration of the period of limitation. This difference does not appear 
to be material for the reason that in the instant case the bar to the 
collection of the tax had not extinguished the liability of the tax- 
payer at the time the bond was given. The Gulf States Steel Co. 
case is discussed in (1932) 1 Gro. Wasu. L. Rev. 117. The above 
cases are distinguishable from Commissioner v. Oswego & Syracuse 
R. Co., 62 F. (2d) 518 (1933), which involved a waiver of assess- 
ment executed after the period of limitation had expired. The ap- 
plicable statute expressly provided that the liability was extinguished 
by the running of the period of limitation. F. L. F. 
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TAXATION—PRIVATE INTERNATIONAL LAW—FEDERAL ESTATE 
Tax—INTANGIBLES.—An estate tax was levied by the United States 
on foreign stocks and foreign and domestic bonds owned by a 
British subject who was domiciled in Cuba at the time of his death. 
The stocks and bonds were held in New York by the decedent’s 
representatives, but not for business purposes. Held, that the stocks 
and bonds were taxable as “property within the United States.” 
Internal Revenue Commissioner v. Brooks, 53 Sup. Ct. 457 (U. S. 
1933), rev’'g 60 F. (2d) 890 (C. C. A. 2d, 1932). See (1933) 1 
Gro. Wasu. L. Rev. 290. a ©. &. 


TAXATION—RECEIVERS—LIENS—PRIORITIES—CLAIM OF UNITED 
StatEs.—The United States filed a claim for 1917 and 1918 taxes 
against the defendant, receiver under a consent decree for McWil- 
liams Bros., Inc. The People of the State of New York filed a claim 
for 1921 to 1925 accrued franchise taxes not assessed or liquidated 
till after the receivership. Each claimed priority for its tax, the 
United States under sec. 3466 of the Revisep Statutes (1878), 31 
U. S. C. sec. 191 (1926), which provided that debts due the United 
States from insolvent debtors should be first satisfied, and New York 
by its Tax Law, sec. 197, which provided that the annual franchise 
tax became a lien in advance, binding on real and personal property 
of the corporation. Held, that the claim of the United States against 
the insolvent corporation was entitled to priority over an unperfected 
lien for accrued state franchise taxes not enforcable at the time of the 
receivership. People of the State of New York v. Maclay, 53 Sup. 
Ct. 323, 77 L. ed. (Adv. Op.) 416 (U. S. 1933). 

The words “debts due to the United States” in the Federal statute 
have been held to include taxes. Price v. United States, 269 U. S. 
492, 46 Sup. Ct. 180, 70 L. ed. 373 (1926) and Stripe v. United 
States, 269 U. S. 503, 46 Sup. Ct. 182, 70 L. ed. 379 (1926). A con- 
sent receivership has the effect of a general or voluntary assignment. 
Price v. United States, supra. The priority attached when the re- 
ceiver was appointed. United States v. Oklahoma, 261 U. S. 253, 
260, 43 Sup. Ct. 295, 67 L. ed. 638 (1923). 

Congress has implied power under Article I, sec. 8 of the Consti- 
tution to pass all laws necessary for carrying into execution the ex- 
press power to levy and collect tax duties. Price v. United States, 
supra. It is consequently paramount whenever exercised by Federal 
statute. Article VI of the Constitution; County of Spokane, Wash- 
ington v. United States, 279 U. S. 80, 49 Sup. Ct. 321, 73 L. ed. 621 
(1929) ; United States v. Fisher, 2 Cranch 358, 397, 2 L. ed. 304 (U. 
S. 1804); United States v. San Juan County, 280 Fed. 120 (W. D. 
Wash. 1922). Cf. Florida v. Mellon, 273 U. S. 12, 47 Sup. Ct. 265, 
71 L. ed. 511 (1927). 

Taxes to be collected from personal property do not become a 
lien upon such property until they have been seized by the sheriff. 
Wilberg v. Yakima County, 132 Wash. 219, 231 Pac. 931, 933, 
(1925); 41 A. L. R. 184. 

The Supreme Court has given priority to government debts under 
sec. 3466 in all cases except where the legal title of the taxpayer has 
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been in some measure divested before the indebtedness became due. 
Debts due the United States were given precedence over liens of judg- 
ment creditors who had not levied execution against the debtor’s prop- 
erty. Thelusson v. Smith, 2 Wheat. 396, 426, 4 L. ed. 271 (U. 5S. 
1817). A mortgage, even though a lien, is one much more specific 
than a judgment or tax and closer to ownership. A mortgage of real 
estate is a conveyance of such an interest in the land as will defeat 
the priority given to the United States by act of Congress. Conard 
v. Atlantic Insurance Company, 1 Pet. 386, 443, 7 L. ed. 187 (U. S. 
1828) ; Savings Society v. Multonomah County, 169 U. S. 421, 428, 
18 Sup. Ct. 392, 395, 42 L. ed. 803 (1898). In the principal case, 
under the ruling of Thelusson v. Smith, supra, even assessment and 
liquidation by the State of New York would not have given it such a 
lien as would guarantee it priority. 

In the case of United States v. Snyder, 149 U. S. 210, 13 Sup. Ct. 
846, 137 L. ed. 705 (1893) the question was raised whether the tax 
system of the United States could be made subject to the recording 
liens of the States. It was said that the grant to the Federal Gov- 
ernment of the power to levy taxes and its limitation are inconsistent 
with the proposition that the states can by legislation interfere with 
the assessment of federal taxes. 

A state court will determine what liens a Federal statute had ex- 
cepted from the priority given the United States for unpaid taxes, 
but will not construe into it a further exception. Exchange National 
Bank of Spokane v. United States, 147 Wash. 176, 265 Pac. 722, 
(1928), 62 A. L. R. 139, aff. County of Spokane, Washington v. 
United States, supra. Cf. Ferris v. Chic-Mint Gum Company, 124 
Atl. 577, 14 Del. Ch. 232 (1924). Criticized as erroneous in Rogge, 
Priority of the United States (1930) 43 Harv. L. Rev. 251, 275. 
In the Ferris case, the claimants included the state, a mortgagee and 
the United States. Priority was given in the above sequence. Sec. 
3186, REvisED STATUTES, as amended, 37 Star. L. 1066 (1913), 26 
U. S. C. 115 (1926) gave a mortgagee, purchaser or judgment 
creditor priority over the United States when the lien was acquired 
prior to the filing of the assessment list. The state statute gave the 
state precedence over the mortgagee. The court held that since the 
Federal statute fixed the relative places of the United States and the 
mortgagee and the state statute fixed its place above the mortgagee, 
the state preceded both of them. 

In view of the sweeping provisions of sec. 3466 it seems unlikely 
that it was intended to allow the mere statutory declaration by a 
state of a general lien to give the latter a preference over debts and 
taxes due the government. Neither the decisions of the Supreme 
Court nor the specified priorities allowed third parties under sec. 
3186, as amended, indicate that sec. 3466 is subject to any such limi- 
tation. r. 


TAXATION—SPECIAL EXEMPTION—RAILROADS.—The Washing- 
ton, Baltimore & Annapolis Electric Railroad Company failed to 
earn its operating expenses during the year 1930. The following 
year, in view of the insolvency of the railroad, and in order to en- 
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courage its continued operation, the State legislature exempted its 
property from “all State taxes and charges” for two years beginning 
January 1, 1931. Held, that the exemption statute is valid. Wéil- 
liams v. Mayor, etc. of Baltimore, 53 Sup. Ct. 431 (U.S. 1933). 
The validity of special exemptions to railroads, granted at the time 
on incorporation, has been repeatedly upheld. Duluth & I. Ry. Co. 
St. Louis County, 179 U. S. 302, 21 Sup. Ct. 124, 45 L. ed. 201 
(1900) : Wright v. Ga. Ry. & Bkg. Co., 216 U. S. 420, 30 Sup. Ct. 
242, 54 L. ed. 544 (1910). These cases treated the exemption as a 
contract between the State and the company. Other cases have held 
that although the exemption right may not be transferred by sale it 
is valid in the hands of the original grantee. Wilson v. Gaines, 103 
U. S. 417, 26 L. ed. 401 (1880); Morgan v. Louisiana, 93 VU. S. 
217, 23 L. ed. 860 (1876). These exemptions were necessarily 
predicated upon the idea of the public benefit from railroads and 
the public interest in their development. The Circuit Court of Ap- 
peals for the Fourth Circuit in considering this question below, held 
that the statute was unconstitutional as violative of the 14th Amend- 
ment to the Federal Constitution and the uniformity provision of the 
Maryland Constitution. Mayor, etc. of Baltimore v. Williams, 61 
F. (2d) 374 (C. C. A. 4th, 1932). It distinguished this case from 
a line of early Maryland decisions, State v. B. & O. Ry. Co., 48 Md. 
49 (1878) ; Baltimore v. B. & O. Ry. Co., 6 Gill (Md.) 288, 48 Am. 
Dec. 531 (1848) ; Baltimore City & Annapolis Ry. Co. v. Mayor, 
etc. of Ocean City, 89 Md. 89, 42 Atl. 922 (1899), which held an 
exemption from taxation at the time of incorporation of the railroad 
to be valid, on the theory that the charter is in the nature of a con- 
tract and an exemption granted at the time of chartering has for its 
consideration the public benefit to be gained, but the State, in waiv- 
ing its right to tax after the railroad is in operation, is merely grant- 
ing a gratuity. The Supreme Court, however, in overruling the Cir- 
cuit Court and extending the doctrine, points out that it is not the 
contractual obligation which gives validity to an exemption at the 
time of incorporation but the public interest involved, and the same 
policy which sustains an exemption to set a railroad going at the 
start will sustain an exemption in order to keep it operating when 
the necessity arises. Here there was a controlling emergency to 
justify disregarding factors of equality. D. J.G 


TAXATION—SUCCESSION ‘TAXES—APPLICABILITY OF FEDERAL 
EstaTE TAx TO Property HELD By THE ENTIRETY Prior To 1916. 
—Property held by decedent and spouse as tenants by the entirety, 
acquired prior to 1916, located in Massachusetts, was included by 
the Commissioner of Internal Revenue in the gross estate of decedent 
for federal estate tax under Section 302 of the Revenue Act of 1924, 
44 Stat. L. 9 (1924), 26 U. S. C. sec. 1094 (1926). Executrix of 
the estate of decedent resisted the tax on the ground that the death 
of the decedent transferred no right in the property, but merely 
obliterated the co-existing right of a tenant by the entirety. Held, 
that the property was properly included as a part of the estate of the 
decedent at the full value of the property. Elizabeth Putnam, Ex- 
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ecutrix, v. Burnet, Commissioner, 61 W. L. R. 147 (App. D. C. 
1933). 

The above opinion affirmed the decision of the Board of Tax Ap- 
peals under the same title. 21 B. T. A. 205 (1931); (1933) 1 Geo. 
Wasnu. L. Rev. 261, n. 19. The decision of the Court of Appeals 
of the District of Columbia is in line with what may be the perverted 
rule of the Supreme Court of the United States. Third National 
Bank v. White, 45 F. (2d) 911 (Mass. 1930), aff’d without opinion, 
58 F. (2d) 1085 (C. C. A. Ist, 1932), aff'd per curiam without dis- 
cussion, 77 L. ed. (adv. op.) 282 (U. S. Dec. 19, 1932). See Note 
(1933) 1 Geo. Wasu. L. Rev. 258. B. I. N. 


TAXATION—TRUSTS—TAXATION OF CesTUI QuE Trust.—The 
Appalachian Electric Power Company, a Virginia corporation, held 
bonds of the full value of the property of two subsidiary companies. 
In order to raise money to carry on its business, it conveyed these 
bonds, along with all other property owned by it, to a commercial 
trustee, a resident of the State of New York, under a deed of trust. 
The material provisions of the deed are that the bonds should be 
delivered to the trustee, that title to them should be vested in the 
trustee, and that they should be held by the trustee for thirty years, 
or more, or until the obligations of the company had been redeemed. 
The trust was not revocable. Both the bonds and the trust instru- 
ment provided that the holder should be deemed and treated as “the 
absolute owner thereof for all purposes.” The company retained 
control of all its tangible property and the right to exchange, extend, 
renew or refund any or all of the bonds so long as it neither de- 
faulted in the payment of interest nor violated other conditions of the 
deed of trust. Virginia attempted to tax the company for the bonds 
at their full value. It was not shown that New York had taxed the 
trustee for the bonds, but it was conceded that New York had a right 
to tax them. Held, that the Virginia assessment was violative of the 
Fourteenth Amendment to the Federal Constitution because it 
amounted to double taxation. Commonwealth v. Appalachian Elec- 
tric Power Company, 166 S. E. 461 (Va. 1932). 

For a discussion of this case see page 520. F. L. F. 


UniTEeD STATES SUPREME CourtT—MAnpbAMus—Pow er To Man- 
DAMUS A FEDERAL District Court.—A federal grand jury, duly 
impaneled, returned an indictment charging one Wingert with viola- 
tion of certain provisions of the banking laws of the United States. 
The Unted States Attorney petitioned the District Court praying a 
bench warrant for the arrest of Wingert. The Court refused on the 
sole ground that the issuance of the writ was in the discretion of 
the court. Application was made in the Supreme Court of the 
United States for a writ of mandamus requiring the judge of the 
United States District Court for the Eastern District of Pennsyl- 
vania to issue the said bench warrant. Held, that on the facts shown 
the issuance of the bench warrant was not a discretionary matter. 
The United States Supreme Court has power to mandamus a district 
court even though the direct appellate jurisdiction is vested in the 
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circuit court of appeals. Writ of mandamus issued. Ex parte United 


States, 53 Sup. Ct. 129, 77 L. ed. 199 (U. S. 1932). 


The Supreme Court in the instant case has granted a writ which, 
although the basis of a common ground of jurisdiction, is only ex- 
ceptionally issued. It has been the practice of the Court to refuse 
the petitions usually per curiam. Since 1925 the Court has granted 
only five applications for writs of mandamus. Of the sixty-seven 
that it has refused it has favored the applicant with an opinion in 
only seven cases. Sloss, Mandamus in the Supreme Court (1932) 
46 Harv. L. Rev. 91. In determining whether under the circum- 
stances the Court had jurisdiction to issue the writ reference was 
made to 36 Star. L. 1161 (1911), 28 U. S. C. 377 (1926). (The 
federal courts shall have the power to issue all writs not specifically 
provided for by statute, which may be necessary for the exercise of 
their respective jurisdictions, and agreeable to the usages and prin- 
ciples of law.) In order to remove any uncertainty as to the mean- 
ing of this provision the Court pointed out that the issuance of a 
writ of mandamus was not limited to cases in which the Court has 
already acquired jurisdiction and is using the writ merely as an aid 
in perfecting the jurisdiction so acquired. The Court reiterated the 
statement made in McClelland v. Garland, 217 U. S. 268, 30 Sup. 
Ct. 501, 54 L. ed. 762 (1910), ““Where a case is within the jurisdiction 
of the higher court a writ of mandamus may issue in aid of appellate 
jurisdiction which might otherwise be defeated.” Barber Asphalt 
Paving Co. v. Morris, 132 Fed. 945 (C. C. A. 8th, 1904); D. L. 
and W. R. R. v. Rellstab, 276 U. S. 1, 48 Sup. Ct. 685, 72 L. ed. 439 
(1927); In re Babcock, 26 F. (2d) 153 (C. C. A. 7th, 1928). 
While the court in the instant case was entertaining an application 
for an original writ, it was issuing it in aid and protection of its ap- 
pellate jurisdiction It was stated that it might possibly place its 
decision on the authority it possessed by virtue of 34 Stat. L. 1246 
(1901), 28 U.S. C. 345 (1926) (direct appellate jurisdiction to re- 
view a decision of the district court in the possible event that some 
action of the court might give rise to a right of review at the instance 
of the government). The Court, however, preferred to base its de- 
cision on the broader ground that, even if the appellate jurisdiction 
of this court could not in any view be immediately and directly in- 
voked, the issue of the writ may rest upon the ultimate power which 
the Court has to review the case itself by certiorari to the circuit 
court of appeals in which the direct appellate jurisdiction is lodged. 
In the cases of Jn re Massachusetts, 197 U. S. 482, 25 Sup. Ct. 512, 
49 L. ed. 845 (1905) and Jn re Glasser, 198 U. S. 171, 25 Sup. Ct. 
653, 49 L. ed. 1000 (1905) the Supreme Court refused to issue 
writs of mandamus on the ground that the Court could not review 
the decrees of the Supreme Court of the District of Columbia, or 
the federal district courts directly by appeal or writ of error. The 
rule of these two cases, the Court stated, had been overruled by 
later cases. In McClelland v. Garland, supra, the Court suggested, 
“Tt would be slow to reach a conclusion which would have the result 
of depriving the court of the power to issue the writ in the proper 
cases to review the actions of the Federal courts of inferior juris- 
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diction.” A statement of the Court in Ex parte Abdu, 247 U. S. 27, 
38 Sup. Ct. 447, 62 L. ed. 966 (1918), expressly stated that the is- 
suance of the writ of mandamus directly to the district court was 
in the ultimate jurisdiction of the Court, although direct appellate 
jurisdiction was vested in the circuit court of appeals. In a later 
case Los Angeles Brush Co. v. James, 272 U. S. 701, 47 Sup. Ct. 
286, 71 L. ed. 481 (1927), a writ of mandamus directed to a district 
court judge was refused for the reason that the court had acted 
properly in referring the case to a master because of the congestion 
in the lower court. The statement made in Ex parte Abdu, supra, 
was approved by the Court in the instant case. The Court also 
pointed out that in other cases in which the writ was refused the 
Court felt that under the particular circumstances the exercise of 
this extraordinary remedy was not warranted and relegated the party 
to the circuit court of appeals. Ex parte Apex Electric Co., 274 
U. S. 725, 47 Sup. Ct. 582, 71 L. ed. 1009 (1927); Ex parte Dough- 
erty, 282 U. S. 809, 51 Sup. Ct. 180, 75 L. ed. 726 (1931); Ex 
parte Krentler-Arnold Hinge Last Co., 286 U. S. 533, 52 Sup. Ct. 
621, 76 L. ed. 1273 (1932). The principle case establishes a definite 
precedent in this class of cases in which the federal district court has 
refused to take jurisdiction and in which direct appellate jurisdiction 
is vested in the circuit court of appeals. The rule as announced by 
Justice Sutherland, in delivering the opinion of the Court, is that 
the Supreme Court will issue a writ of mandamus in this class of 
cases when (1) a question of public importance is involved, (2) the 
question is of such a nature that it is peculiarly appropriate that such 
action be taken. Since the action of the district judge was a refusal 
to enforce the laws of the United States, the instant case is one which 
is properly placed in the latter class. This decision clarifies some of 
the uncertainty that has existed as to the circumstances necessary 
before the United States Supreme Court will issue a writ of manda- 
mus to a district court. > < e. 


VETERANS—BANKS AND BANKING—GUARDIAN AND WARD—WAR 
Risk INsuRANCE.—The guardian of a permanently mentally incom- 
petent World War veteran received from the United States war risk 
insurance and disability compensation payments due his ward. He 
deposited these funds in the Hargis Bank & Trust Company, which 
later became insolvent. Claiming priority on the theory that the 
deposit was money belonging to the United States, the guardian de- 
manded payment in full. Held, that the deposit is not entitled to 
priority. Spicer, guardian, v. Smith, liquidating agent of Hargis 
Bank and Trust Co., 53 Sup. Ct. 415 (U. S. 1933). 

This is the first decision of the Supreme Court on a question which 
has caused considerable controversy among the state courts. The 
Supreme Court upholds a line of cases holding that payment of dis- 
ability compensation or war risk insurance benefits to the guardian is 
in effect payment to the ward and overrules another line of decisions, 
which hold that these funds continue to be money of the United 
States until they are actually expended by the guardian for the benefit 
of the ward. See (1932) 1 Geo. Wasu. L. Rev. 292. D. J. G. 
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REGULATION OF PuBLic UtTitities. By Cassius M. Clay. New 
York: Henry Holt and Company. 1932. pp. xi, 309. $3.50. 


Unlike most writers in the utilities’ field the author of this book 
maintains at all times a thoroughly judicial calm. The reader moves 
with ease and interest, even at times fascination, through the orderly 
well written summaries of juristic and lay opinion on this highly 
controversial topic. The book is intended to be a popular rather 
than a technical discussion and thereby it gains much in clarity and 
directness. Sacrifices of accuracy are not noticeable, but despite the 
very persuasive advocacy of the writing there are times when one 
differs strongly with the author in matters of opinion. 


The work is in three parts. The first part is one of the best ex- 
positions of the theory of judicial review of the regulation of utilities 
that the reviewer has seen. Not only as a popular introduction to 
this subject but also as a simple and informative students’ hand book 
this presentation has great merit. The chapters on the constitutional 
background, the history, and the legal and economic theory move 
with ease and precision. Part two deals with the more complex 
questions of policy as to state or federal control of utilities, par- 
ticularly the electric power and lighting companies. Here the author 
moves with less assurance and less conviction. His case against 
federal control is weakened by the purely hypothetical nature of his 
arguments, and in this respect has an unfortunate resemblance to the 
writings of Mr. James M. Beck. Finally in the third part the author 
presents, with decided approval, the position of the liberal groups 
(minority or majority?) of the Supreme Court of the United States 
against the use of the 14th Amendment as a weapon of prejudice to 
strike down legislative experiments adopted by the various states. 
In nothing is the book really original except in its lack of the hysteria 
so common to present-day discussions of the utilities. The advo- 
cacy of the adoption of a “prudent investment” theory of valuation 
combined with Professor Philip Cabot’s desideratum of close con- 
trol of operating expenses is the most constructive feature of the 
book. 

The whole presentation is so desirable a piece of educational writ- 
ing that the comparatively high price is unfortunate in that it is 
likely to restrict wide distribution of the book. The bibliography 
at the end and the notes to each chapter contain the best of modern 
literature in this field. The critical bibliographical notes are most 
helpful. For students and public men no better simple presentation 
of the problems discussed in Mr. Clay’s book could be hoped for. 
On the other hand it is not by any means the last or the latest word 
on its subject. J. F. Davison. 


Washington, D. C. 





BOOKS RECEIVED 


(Listing of Books in this department does not preclude the possi- 
bility of a review at a later date.) 


A Jupce TAKEs THE STAND. By aaa N. Uttman. New York, 
Alfred A. Knopf, Inc. 


Cases on Contracts. Second Edition. By ArrHur L. Corsin. 
St. Paul: West Publishing Co. 


No More War ON ForeicN INVESTMENTS. By F. W. Birrer and 
A. ZELLE. Philadelphia: Dorrance & Co., Inc. 


REGULATION OF PusLic Utinitigs. By Casstus M. Cuay. New 
York: Henry Holt and Co. 





INDEX OF LEADING ARTICLES 
BY AUTHORS 


PAGE 
Amour, Leon H.—Functionality of Patent Claims .................e000: 199 
AITCHISON, CLyDE B.—Justice Holmes and Administrative Law ........ 165 


CoLLieR, CHARLES S.—Franchise Contracts and Utility Regulations ....172, 299 
GippENSs, Paut H.—Proposed Amendments to the Constitution Introduced 
During the First Session of the Seventy-Second 


WIN oth vena sco ancoee coe weceentecenuuas 357 
Hanna, JoHN—Recent Additions to the Bankruptcy Act ............... 448 
MILLER, CLARENCE A.—The Necessity for Preliminary Resort to the In- 
terstate Commerce Commission ............... 49 
MILLER, Ropert S.—Recent Developments in the Law Controlling Na- 
tionality of Married Women ...............006- 330 
Pounp, Roscoe—The Ideal and the Actual in Law—Forty Years After .. 431 
UNTERMYER, EUGENE—Judicial Interpretation of the Soviet Decrees .... 471 
Van VLECK, WitL1AM C.—Administrative Justice in the Enforcement of 
CO PINE BOE osc k ccc civinsencscncees 18 


WICKERSHAM, GEORGE W.—The World Court and the Senate Reservations 3 


BOOK REVIEWS 


Cray, Regulation of Public Utilities. 


i Sic cna anG oun tan pee Aeros sae ow aden enka naen 551 
De SLoovere, Cases on the Interpretation of Statutes. 

CNN Fe, ID ii. .05s.5 5 0-5:0:5o0 cee rinaiseoonseeedaacansenuseneae 161 
Dopp, Cases on Constitutional Law. 

ee OE I cw ce die Sawa awrareoanwaionueb suas eeleauneeesews 428 
KENNEDY, Some Aspects of the Theory and Workings of Constitutional 

Law. 

er NL So sca o aes nwaramae ema e nea euees oeeraneaeasen ae 295 
Luce, Legislative Principles. 

coe oii tp eae eee aaa en ciara a a 296 
RivisE, Interference Practice. 

i I oo cna ra snes Suianale eam eae euaewe roa eeian 428 
Van VLEcK, The Administrative Control of Aliens. 

er NE 2s asin 95s 055 4d hee ees ee es se aba eRe aOte nneaNs 159 

Note 


The article, “Justice Holmes and the Development of Administrative Law,” 
by Clyde B. Aitchison, published in (1933) I Geo. Wasu. L. Rev. 165, was an 
address delivered by Mr. Aitchison on the occasion of the presentation of a 
picture of Mr. Justice Holmes to the Law School by the Senior Class, June 
8, 1931. 


553 





TOPIC INDEX-DIGEST 


Bold face numbers—leading articles; 


ADMINISTRATIVE LAW 
(For specific commissions see 
title of same.) 
Administrative Standards 
Delegation 
Discretion 
Judicial Review 
Declaratory Judgment 
Justice Holmes and 
Powers of Administrative Officers .. 
Implied 
Judicial Functions 
Legislative Functions 
Procedure 
Proration 
Separation of Powers ....100*, 435, 529 


ADMIRALTY (See, also, 


...29, 112, 114 
112, 114, 231* 


Interna- 


tional Law and Foreign Com- 
merce). 
Jurisdiction 
Libel for Injury 


Shipping 
Limitation of Liability 
ALIENS 
Citizenship 
Marriage 
Deportation 
Statute of Limitations 


Exclusion 
Expulsion 
Naturalization 
Qualifications 
Communistic Beliefs 
Through Parent 
ARBITRATION 
Federal Jurisdiction 
Equity 
International Law 
BANKS & BANKING (See, also, 
Veterans, Constitutional Law, 
Taxation, etc.). 
Gold Payment 
Moritoria 
President’s Proclamation 
War Risk Insurance 


554 


asterisks—editorials; 


light face numbers—recent cases. 


BANKRUPTCY 


Acts of Bankruptcy 
Amendments to Act 


Creditors 
State Taxes 
Tax Bar Orders 


BOARD OF TAX APPEALS (See 
Taxation). 


CITIZENSHIP (See, also, Aliens). 
Aliens 
Effect of Marriage 
Naturalization 
Qualifications 
Communistic Beliefs 
Marriage 


Children 


COMMERCE 
Contract Carriers 127, 284, 394* 
BINDS ico ss000s6sceand 422 
Foreign Commerce 
Shipping Board 
Jurisdiction 
Monopolies 
Tariff Commission 
Evidence 
Confidential 
Procedure 
Right to be heard 
Tax as burden on 
Interstate Commerce 
Jurisdiction of F. T. C. over 
Interstate Commerce Commission 
Accounting Classification 
Operating Expenses 
Car Supply 
Carriers 
Acceptance of Goods for Trans- 
portation 
Conditions 
Construction 
Jurisdiction 
Interpretation of “deficit” 
Radio Broadcasting 
Negative Orders 
Judicial Review 





TOPIC INDEX-DIGEST 555 


Bold face numbers—leading articles; 


COMMERCE~—continued 


Overcharges or Undercharges 
Party in Interest 
Powers of 
Preferences and Discriminations ... 
Preliminary Resort to I. C. C. 
Procedure 
Proceedings 
Judicial Interference 
Rates (See, also, Tariffs) ...100*, 532 
Divisions of Joint 
Rebates 
Recapture 
Reparation 
Limit of Damages 
Tariffs (See Rates) 
Taxation 
Valuation 
State Regulation of 


CONFLICT OF LAWS 


Gold Payment 
Soviet Decrees 
gS a eer 471, 528 
Taxation 
Intangibles 


497*, 499* 


Jurisdiction to tax 154, 290, 520, 545 


CONSTITUTIONAL LAW 
Amendment XIV, Sec. 1, Const. 
SII icfa ac da eee eee 115 
Bonus Laws 
Public Purpose 
Burden of Proof 
Railroads 
Classification 
Discrimination 
Primary Elections 
Due Process 
Contract Carriers 
Elections 
Martial Law 
Moratoria 
Proration 
Taxation 
Trial 
Elections 
Power of Equity to Enjoin 
Equal Protection 
Contract Carriers 
Railroads 


asterisks—editorials; 


CONSTITUTIONAL LAW—continued 


light face numbers—recent cases. 


Taxation 
Chain Stores 
Free Speech (See Radio). 
Censorship 
Freedom of Contract 
Legislative Restraint on Contracts 
for Sale of Farm Machinery 400 
Legislatures 
Limitations on Power at Special 
Sessions 
Power to regulate court procedure 529 
Obligation of Contract 
Vested rights in Interest Rates 
Police Power 
Contract Carriers 
Economic Conditions 
Effect of 
Powers of Court to grant Certiorari 529 
Powers of President of U.S. ...... 126 
Process 
Witnesses 
Relief Legislation 
Farm Mortgage Relief 
Public Purpose 
Separation of Powers 
Suspension of Gold Payment 


CONTRACTS. (See, also, Constitu- 
tional Law, Arbitration, 
Banks & Banking, Commerce, 
Equity, Patents, Public Utili- 
ties, Taxation, Trade Regu- 
lation, etc.). 

Performance 
Gold payment Clauses 


COPYRIGHTS 
Photoplays 
Unlicensed Exhibition 
Taxation of 


CRIMINAL LAW 
Administrative Justice 
Due Process 

Trial 
Entrapment 

National Prohibition Act 
Forfeiture 
Procedure 


DISTRICT OF COLUMBIA 
Federal Courts 


- 09" 


284, 422 








Seem pe RP ARS. 


& 
= 


a 


ey 


sok 


ame ey 
Ss Se 





556 





ECONOMIC EMERGENCY 


PN oe ahaa wain pastors 374*, 500* 

Ce sci Done hapanaceens 493* 

Public Utility Rates ............... 286 
EDITORIAL PAGES . .92, 227, 366, 493 
ELECTIONS 

Political Parties ........cccccss 131, 273 

Power of Equity to Enjoin ......... 271 

NS ent eee eenseeure 273, 131 

TE RE EEE 119 
EMINENT DOMAIN 

Compensation Before Taking ....... 404 
EMPLOYERS’ LIABILITY ACT, 

jo. | re 135 


EQUITY (See, also, Patents, Federal 


Courts, Trade Regulations, 
etc.). 
Consent Decrees 
Power to Modify .....scccccoves 108* 
Ce hisidscnsccccavin 513* 
Elections 
Ce rors 271 
Foreclosure 
ER. cc kéipncdanedmaeaes 500* 
Specific Performance 
Arbitration Agreements ......... 245* 
Gold Payment Contracts ........ 493* 
EXECUTIVE PROCESS 
PII xicacuca cansanceresionne 102* 
FEDERAL COURTS 
II 65 pcg cdinudscnnnanananeen 405 
EE inctunecddvomenswek wenn 267 
ONES OE COED biiskcscsicccvcces 406 
State Arbitration Laws ......... 245* 
MEE on ow cca nenwen caeaadnaee 548 
ED Suneodras anetacnkeees 405, 406 
Supreme Court of D. C. as District 
TE sccaguseneneewamesaee 141 


FEDERAL TRADE COMMIS- 
SION (See Trade Regula- 
tion). 

INTERNAL REVENUE (See Tax- 
ation). 

INTERNATIONAL LAW 

Admiralty 

Jurisdiction 





THE GEORGE WASHINGTON LAW REVIEW 


Bold face numbers—leading articles; asterisks—editorials; light face numbers—recent cases. 






INTERNATIONAL LAW—continued 


MIR oc cetetss wee e 105* 
errr 6 
Recognition 
a es 471, 528 
Soviet Decrees 
Judicial Interpretation ....... 471, 528 
I I ioc inkescnndecassuccese 3 
Advisory Opinions ........ccccccsce 10 
INTERSTATE COMMERCE (See 
Commerce). 


INTERSTATE COMMERCE 
COMMISSION (See Com- 
merce). 

INTOXICATING LIQUORS (See 
Criminal Law). 


Ce eee eer: 93* 
Prohibition Act 
RI csi eussdacsaewsaes 371* 


JURISDICTION (See Federal 
Courts and Specific Commis- 
sions). 

JUDICIAL REVIEW (See, also, 
Administrative Law, I. C. C., 
etc.) 

JURISPRUDENCE. oc cccccscccccss 431 

LABOR, DEPT. OF (See, also, Ad- 
ministrative Law). 


Powers of Secretary of Labor ...18, 20 
LEGISLATION 

Amendments to Bankruptcy Act 448, 463 

NE BE iaececas scdaceancne-aicnaes 345 

Congressional Reapportionment Acts 119 

Economy Act of 1932 ...........0. 366* 

Proposed Amendments to U. S. Con- 
NE nc tccavsaecusewees 357 


MINE os Sc ciasiesaswaccsiearecws 132 
EEE: vesceccnsdisccevceces 548 
MARTIAL LAW 

Denial of Due Process ........ 102*, 272 

Executive Process .......ccse« 102*, 272 
PATENTS 

Affidavits under Rule 75 ........... 421 

WINN be hccacs steaidiasbaucsatesmas 146, 417 

INE 6.50 ssicnccenscecanwaceens 413 

Bill in Equity ......... 420, 417, 413, 538 


Admission of Evidence ........... 538 





TOPIC INDEX-DIGEST 


Bold face numbers—leading articles; 


PATENT S—continued 
Chemical Patents 


Claims Broader than the Invention 536 


Functionality 
Combination 
Comity 

R. S. 4911 and R. S. 4915 
Defenses 

Intervening Rights 
Estoppel 
Infringement 
Interference 


Between Applicants 420, 417 


Between Patentee and Applicant .. 


Invention 
Joinder of Inventions 
Combination and Subcombination . .145 


Licenses 
Marking 
Process Patents 
Master and Servant 
Rights of Government Employees to 
Their Inventions ...96*, 148, 540 
Rights of United States Govern- 
96*, 148, 540 
Patent Pools (See Trade Reg.) ....534 
Process Patents 
Marking 
Reissue 


R. S. 4915 
Evidence 
Time limit under 
Rules of practice in U. S. Patent Of- 


Taxation of 
Title 
Master and Servant 
Rights of Government Employees 
to Their Inventions 96*, 148, 540 
Unworked Patents 


PRESIDENT OF THE UNITED 
STATES 
Power of Appointment 


9 


asterisks—editorials; 


557 


light face numbers—tecent cases. 


PRESIDENT OF THE UNITED 
STAT ES—continued 
Power over Tariff 
Right to sign a Bill after a Final Ad- 
journment of Congress ..... 126 


PUBLIC PROPERTY 


Diversion of Park Property 
Rights of Surrounding 
Owners 


PUBLIC UTILITIES (See Com- 
merce, Contract Carriers, 
Taxation, Administrative 
BMD. Gos viisondermoteweeen 422 

Commissions 172, 299 
173, 299, 319 
Franchise Contracts and Utility Reg- 
ulation 
Investments 
Municipal Corporations 
Radio Broadcasting 


Property 


Economic Emergency 
Reasonableness 
Intercorporate Charges 
Regulation of by Contract 


RADIO (See, also, Public Utilities and 
Interstate Commerce). 
Censorship 
Consent Decrees 
Federal Radio Commission 
Regulatory Power 
Interstate Commerce 
Regulation of Broadcasts 
Jurisdiction of I. C. C. over 
Licenses 
Public Utilities 
SALES (See Contracts, Commerce, 
Trade Regulation, etc.). 
Delivery of Gold 
SENATE OF UNITED STATES ..3 


Power over Appointments by U. S. 
President 


SHIPPING BOARD 
merce). 


TARIFF COMMISSION (See Com- 
merce, Foreign). 


(See Com- 




































































































































































































































558 





Bold face numbers—leading articles; 





TAXATION 
NN EERE COREL TS 544 
Board of Tax Appeals 
PE UE va osicceiccnde ceeds 121 
I TINE 6.6 566. cic cccscvencesa 521* 
IN oars cient cee exe awn 129, 540 
Customs 
NN oe vice cuaecneeuees 93* 
EOE POOLE 542 
Double Taxation ............. 520*, 548 
Exemption 
RR ee ee 546 
Federal Instrumentalities 
IR so Nacectencesaeennee 155 
Foreign Commerce 
NN is asa cin allem sion twee ea 541 
Internal Revenue 
Effect of I. C. C. Regulation ..... 143 
PE TN TOE osccccccccases 290 
Tenancies by Entirety ........ 258* 
EOP ET TE 93* 
Franchise Tax, measure of ....... 155 
Gifts causa mortis 
I aa a 130 
Income Tax 
TT 144 
Deductions of Taxes Paid For- 
CS cic cccvsacconn 280 
Limitation of Action ........... 544 
OO 156, 289 
State Instrumentality ...... 288, 289 
ED «oo ae cee nesm ann 263*, 520* 
Injunction to restrain collection ...542 
Jurisdiction to tax ...... 154, 290, 520* 
Liens 
NOR ih oticcccicecnvonkonw ewe 545 
Limitation of Action 
NN finn eialaraiwpia alone ela awe 117 


National Banks 
Competition with Loan Associa- 


ee era 157 

re 157 
Power to tax 

Intangibles ........... 154, 290, 520* 
MIE. Sv acvnuccueed obs euaenes 545 
Refund 

BOR id ccackvwdinedevnpabens 366 
Succession Taxes 

Petate by Hativety oo. .ccccccese 


THE GEORGE WASHINGTON LAW REVIEW 


asterisks—editorials ; 


light face numbers—recent cases. 


TAXATION—continued 


Power to Tax 


WE QE ond dsiddvcccasaves 231* 
State Taxes 

Ee EE OD oo osicseipocenceenwe 268 
NUE eeccieccsesesseees 263*, 520*, 548 


TRADE MARKS, TRADE NAMES 
and UNFAIR COMPETI- 
TION (See Trade Reg.). 


TRADE REGULATIONS 
Anti Trust Acts 


Comeemt DOsrees: oo. ccecsccccsen 513* 
Sherman Act ...... 108*, 151, 507*, 534 
EE, OD oicsictarcnvceccienicas 534 
INE io. oc nin case ke oats 151, 507* 
Consent Decrees .........000 108*, 513* 
Packers Decree 
Power to Modify ............. 108* 
Federal Trade Commission 
PEE ohn ce ceeedanencenows 249* 
Deception 
Misleading Name 
Qualifying Words ........... 407 
FUPIIGRCTIOR on oc ccisccecs 410, 249*, 407 
TC 407 
Powers 
INO on ci cecsducewcaces 410 
NE IE onc coe che kosnnedee 409 
Uniaw Practices «......00ec0 136, 409 
Misrepresentation .............- 138 
IIS omen vance Mecdccdchindasces 534 
Restraint of Trade ........... 151, 507* 
Restraint on Contracts ........... 400 
DN SS vo vcicddicxcdecias 136, 426 
We I oo bio cdienne ctcanmee 136, 407 
TI COMED. oo cicccsccccvcces 136 


UNITED STATES 


Congressional Reapportionment Act. .119 
Patents 


BEE cinco coamscaissata alerts 96*, 148, 540 
Priority of Claim of ...... 292, 545, 550 
VETERANS 
Guardian and Ward ............... 292 
War Risk Insurance ........... 292, 550 


MemetatOR PONY occsiccccccicecs 





] 
] 


AN NAS Fewwe“ = 


TABLE OF CASES 


Page 
Adams v. Mills & Union Stock Yard & 
EN i 5 wncads te areata rarer 142 
Advance-Rumley Thresher Co. v. Jack- 


ee I a Me Te Be cinceicivvikaiviveeens 276 

American Equipment Co. v. Tuthill Co. 534 

American Fomon Co. v. Amdyco Corp. 420 

American Surety Co. v. Teresa Marotta 396 

American Viscose Corp. v. Com. of Int. 
gate alee pate ante lers cabana Sema e 144 

Anglo-Chilean Nitrate Sales Corp. v. 
Wo cancndesgavaeravaadaceaeakmsine 541 

Appalachian Coals, Inc., v. U. S. ..151, 508 

A. T. Jergins Trust v. Com. of Int. 
BS) acetate sata concudeesecwaqes 288 

Atlantic Coast Line R. Co. v. U.S. ... 

B. & O. R. Co. v. Brady 

Barney v. Board of R. R. Comm’rs. 395, 422 

Barton v. Nevada Consolidated Copper 
Ro a onal lie cine gal eioiaded wile wanna 148 

Becker County Sand and Gravel Co. v. 
Wosick 

Blackmer v. U. S. 

Brookes v. Mandel-Witte Co. 

Burnet, Com. of Int. Rev., v. Chicago 
gS Se ere ee eee 280 

Burnet v. Marston 

Butte, Anaconda & Pacific R. R. Co. v. 
iy. Mivcososttwedsionwessdcasdaawainnd 278 

Cannell-Conrad Const. Co. v. U.S. ....368 

Chicago and E. Ill. R. R. Co. v. Ind. 
a rr ree 135 

Claiborne-Annapolis Ferry Co. v. U. S. 141 

Colorado Milling & Elevator Co. v. 
Howhest 

Com. of Int. Rev. v. Brooks 

Com. of Int. Rev. v. Liberty Bank & 
ES owcdcsccccedexsanasnesras 121 

Commonwealth v. Appalachian Electric 
een ee 520, 548 

Continental Baking Co. v. Woodring ..394 

Contract Cartage Co. v. Morris 

County Democratic Ex. Com., Bexar 
County v. Booker 

Dowling v. Jones 

Earle & Stoddart, Inc. v. Ellerman’s 
ME EE, BI asec se vccinnseeseea 526 


Page 
Echols v. Com. of Int. Rev. .......... 289 
ae. ee enna 126 
Eir, The 
Ex Parte 107, Accounting of the New 
York Telephone Co. ............... 140 
Experimenter Pub. Co., Inc., Jn re .... 
Farmer v. Schweyer 
F. T. C. v. Paramount Famous Lasky 
GR vcicicccnsccccuemerenaceenaene 136 
F. T. C. v. Royal Milling Co. ........ 407 
F. T. C. v. Smith 
Feist v. Societe-Intercommunale-Belge 
d’Electricite 
First National 


Fox Film Corp. v. Doyal 
Gulf States Steel Co. v. U. S. 
Heiner v. Donnan 


Hoenig v. Huntington National Bank of 
Columbus 


Hollins, Ex Parte 

Hubbell Bank v. Bryan 

Hume v. Ohmer Fair Register Co. ....368 

Indiana General Service Co. v. Mc- 
Cardle 

I. C. C. v. New York, N. H. & H. R. 
Rb: csuwsnesanadeenes nieces eeaecasn 532 

Joseph Sach’s & Colts’ Patent Fire 
Arms Mfg. Co. v. Wardsworth Elect. 
 arcpaen cee a ene 415 

K. F. K. B. Broadcasting Ass’n. v. Fed. 
TNE EM. Sidaasaaeccanapaeinbanomes 381 

Kirk & Co. and Procter & Gamble Co. 
Poe es Susucsaccsonmunwa sages 138 

Langmuir, Jn re 

Larson, Ex Parte 

Lewis v. White 

Liggett, Louis K. v. Amos 

Liggett, Louis K. v. Lee 

Lion Coal Co. v. Anderson 

Martin v. Morris 

Metro-Goldwyn-Mayer Distributing 
Corp. v. Bijou Theater Co. and Edu- 
cational Film Exchanges, Inc.  v. 


Munroe v. Raphael 


559 





SS 


- 
: 


— 


oe Os 


“ 


me 


Se RAPS 


5 


ee et ag 7 
2 oa ont 


560 THE GEORGE WASHINGTON LAW REVIEW 


Page 

Nashville, Chattanooga and St. Louis 
Ry. Co. v. Wallace 

Nelson v. Berry 

New York Central Securities Corp. v. 
WEE eGvakdotnancneaceaveceas ess 114 

New York v. Irving Trust Co. ........ 268 

New York (People of) v. Maclay ....545 

Prey Geet CO, 1 Re on cccccvcscsas 426 

Nixon v. Condon 

Northam Warren Corp. v. F. T. C. ...249 

Norwegian Nitrogen Products Co. v. 
RR as cack Siar giacucar aren he eam ee 517 

Old Colony Railway Co. v. Com. of Int. 
Ne iat eee ia alent at wears cael 143 

Pacific Co., Ltd., v. Johnson 

Peoples Petroleum Producers v. Smith 399 

Pitman v. Robertson 

Porto Rico v. Havemeyer 

Powell, et al., v. State of Alabama 
(Scottsboro Case) 

Putnam, Ex’r. v. Burnet, Com’r. 

Quesinberry v. Hull 

Raphael v. Munroe 

Reichelderfer v. Quinn 

Pee, BE FINE oon nc ccieccccceccse 421 

R. F. Keppel & Bro. v. F. T. C. ...... 409 

Richmond F. & P. R. R. Co. v. McCarl 412 

Riley v. Lawson 

Rundell, Jn Re 

Safety Deposit Trust Co. v. Tait 

Salimoff v. Standard Oil Co. of N. 
ns SO ee eee eee 481, 528 

Saralieff, In Re 

Schnader, Atty. Gen., Commonwealth, 
ex rel., v. Liveright 

Seaboard Airline Ry. v. Watson 

Shippe v. Commercial Trust Co. ...... 292 

Shuler, Ex Parte 

EE PE oc asco sec atnaewsene 123 

IEC NE, EIEN. Glgieiitalirgto arse ke co atlos 371 


Page 
Southern Transportation Co. v. I. C. 
| ERE EER OR ROD nee ee 274 
Spicer v. Smith 
Spriggs v. Clark 
Sproles v. Binford 
Sta-Shine Products Co. v. Station W. 
Oe EE) catecn@aadiess eoeweseanuas 240 
Stephenson v. Binford 
Sterling v. Constantin 
IE Ge Ws, hes ocvinss ed eivcpsenwacncuns 293 
Third National Bank v. White 
Thompson v. Standard Oil Co. of New 
Jersey 
Trinity Methodist Church, South v. 
Pe PIPED eo osicndosccesaenesen 381 
United States v. Appalachian Coals, 
Inc. 151, 507 
United States v. Dubilier Condenser 
BU (recs capassecccemuesiuad 96, 148, 540 
United States, Ex Parte 
United States, ex. rel., Gaudelli v. Max- 


United States v. Shreveport Grain & 
BNE ER. ccissicicviceespetcanedons 112 

United States v. Smith 

U. S. Navigation Co., Inc. v. Cunard 
a Fn I ed odaiscacasencsesen 153 

U. S. Trust Co. of New York v. An- 
derson 

Verbandes Deutscher Feinseifen und 
Parfumerie-Fabrikanten e V. gegen 
Palmaies G. we. & Fh. 2c ccccccesivs 251 

Weiden’s Estate, In re 

Westco Chippewa Co. v. Delaware Elec- 
We IEE cece ccscwccncccies 283 

Williams v. Mayor of Baltimore 

Wood v. Broom 








We Light Another Candle 


It's not just another birthday. The year 1933 brings 
an anniversary for us. Our sixtieth. 


An anniversary that is particularly significant, for it 
finds us working harder than ever to fulfill the pur- 
pose for which this company was founded. 


With deference to those who abhor statistics, we 
will omit the figures, noting merely that by every 
yard stick we have gone ahead—way beyond the 
brightest expectations when this service started in 
1873. 


Shepard's is having a wider use today, than at any 
period in its history. There is greater scope to its 
service than ever before. Wider acceptance has 
warranted increased facilities for improvement. 


As we light the sixtieth candle we particularly wish 
to express our great appreciation to the many friends 
who have helped make this achievement so worth 
while for the legal profession. 


SHEPARD’'S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
















BANKRUPTCY AMENDMENTS of March 3, 1933, with extended editorial comment 


GUIDE TO 
FEDERAL and 
BANKRUPTCY PRACTICE 


LAWYERS’ PRACTICAL MANUAL 
By ARTHUR M. BROWM! 





What to do and why 


The essence of Federal Practice. It gives 
all the information you are likely to require 
in the course of an active practice, but omits 
a mass of supplementary comment that has 
its place in larger works on Federal Pro- 
cedure. Footnote annotations give sufficient 
lead for an exhaustive investigation of any 
particular topic. 


NEW BANKRUPTCY LAW 


The Outline of Federal Procedure covers all 
phases of procedure, including Bankruptcy. The 
text was prepared in the light of changes in the 
Bankruptcy Law made by the 72nd Congress 


(1933). Complete Text of Bankruptcy Act. 
March 3, 1933, Amendments, with 
extended editorial comment. 






























THE AUTHOR 


The Author, Member of the Massachusetts Bar and of the Bar of the U. S. District 
Court and of the Circuit Court of Appeals, has for 18 years been Deputy Clerk of the 
U. S. District Court, Massachusetts. In this position he has had more practical experi- 
ence with the problems under consideration than would fall to the lot of any practicing 
attorney. He is eminently fitted to write a work of this character: 


--- Practical, with an exact understanding of what lawyers want to know 
and knowledge as to where to place the empbasis. 
--- Clear, concise and to the point, with realization through years of experi- 


ence as to the form in which busy lawyers like to have answers to their 
questions. 


--- Authoritative, backed by decisions from the various Federal Districts 
throughout the country and intimate knowledge as to how these are applied 
and used, 


Complete Bankruptcy Act 1 Volume; Price, $10.00 
MATTHEW BENDER & COMPANY 


INCORPORATED 
109 State St., Albany, N. Y. 296 Broadway, New York, N. Y. 








THE GEORGE WASHINGTON 
LAW REVIEW 
Leading Articles — Editorial 

Notes — Recent Case 


Annotations—Book 
Reviews 


United States - - - $2.50 


Single Copies -- .75 
November Issue (Vol. I, No. 1) 
Still Available 


The George Washington Law Review 
The George Washington University 
Washington, D. C. 








LAW BOOKS 


We carry a large stock of Sets and 
Single Items, and welcome your 
inquiries. 

State Reports—Many of the States, 
complete and to the Reporter 
System. 

The National Reporter System — 
We have most of these sets con- 
stantly on hand. 

Digests—The Am. Digest System— 
Century, 1st and 2nd Decennial. 

Selected Cases—Ruling Case Law, 
Am. and Eng. Ann. Cases Am. 
Law Repts., L. R. A. Ist and new 
series. 

Text Books—A full stock of new 
and old. We have many out of 
print books. 


| Our catalogues mailed upon request 


| THE FLOOD COMPANY 


159 No. Michigan Avenue 
Chicago, Illinois 





Cloth Bound 


George Washington Law Review 


Would you like to have your copies of 
the George Washington Law Review in 
more convenient form for reference ? 
We will bind the four quarterly issues 
of your Review in one volume, in full 
cloth binding, with the title stamped on 
the back in gold, at a cost of $1.50, 
plus cost of postage to your address. 


THE EVANGELICAL PRESS 


Third and Reily Streets 


Harrisburg, Pennsylvania 








7 - ¢ eS a 


4 





